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Matter of DHANASAR, Petitioner
Decided December 27, 2016

U.S. Department of Homeland Security
U.S. Citizenship and Immigration Services
Administrative Appeals Office

USCIS may grant a national interest waiver if the petitioner demonstrates: (1) that the
foreign national’s proposed endeavor has both substantial merit and national importance;
(2) that he or she is well positioned to advance the proposed endeavor; and (3} that, on
balance, it would be beneficial to the United States fo waive the job offer and labor
certification requirements. Marter of New York State Dep’t of Transp., 22 1&N Dec. 215
(Acting Assoc. Comm’r 1998), vacated.

ON BEHALF OF PETITIONER: Gerard M. Chapman, Esquire, Greensboro, North
Carolina

In this decision, we have occasion to revisit the analytical framework
for assessing eligibility for “national interest waivers” under section
203(b)2)(B)(i) of the Immigration and Nationality Act, 8 U.S.C.
§ 1153(b)(2)B)(i) (2012). The self-petitioner, a researcher and educator in
the field of aerospace engineering, filed an immigrant visa petition seeking
classification under section 203(b)(2) of the Act as a member of the
professions holding an advanced degree. The petitioner also sought a
“national interest waiver” of the job offer otherwise required by section
203(b)(2)(A).

The Director of the Texas Service Center denied the petition under the
existing analytical framework, concluding that the petitioner qualifies for
classification as a member of the professions holding an advanced degree
but that a waiver of the job offer requirement would not be in the national
interest of the United States. Upon de novo review, and based on the
revised national interest standard adopted herein, we will sustain the appeal
and approve the petition.

I. LEGAL BACKGROUND

Subparagraph (A) of section 203(b)(2) of the Act makes immigrant
visas available to “qualified immigrants who are members of the
professions holding advanced degrees or their equivalent or who because of
their exceptional ability in the sciences, arts, or business, will substantially
benefit prospectively the national economy, cultural or educational
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interests, or welfare of the United States.” Under subparagraph (A),
immigrant visas are available to such individuals only if their “services in
the sciences, arts, professions, or business are sought by an employer in the
United States.”

Before hiring a foreign national under this immigrant classification, an
employer must first obtain a permanent labor certification from the United
States Department of Labor (“IDOL”) under section 212(a)(5)(A)(i) of the
Act, 8 U.S.C. § 1182(a)(5)(A)(i) (2012). See also 8 C.F.R. § 204.5(k){4)(1)
(2016). A labor certification demonstrates that DOL has determined that
there are not sufficient workers who are able, willing, qualified, and
available at the place where the alien is to perform such skilled or unskilled
labor, and the employment of such alien will not adversely affect the wages
and working conditions of workers in the United States similarly employed.
In its labor certification application, the employer must list the position’s
job requirements consistent with what is normally required for the
occupation.  See 20 C.F.R. § 656.17(h)(1) (2016). Moreover, the job
requirements described on the labor certification application must represent
the actual minimum requirements for the job opportunity. See 20 C.E.R.
§ 656.17(i)(1). That is, the employer may not tailor the position
requirements to the foreign worketr’s qualifications; it may only list the
position’s minimum requirements, regardless of the foreign worket’s
additional skills that go beyond what is normally required for the
occupation. The employer must then test the labor market to determine if
able, willing, or qualified U.S. workers are available with the advertised
minimum qualifications. If such U.S. workers are found, the employer may
not hire the foreign worker for the position, even if the foreign worker
clearly has more skills (beyond the advertised qualifications). If the
employer does not identify such U.S. workers and DOL determines that
those workers are indeed unavailable, DOL will certify the labor
certification. After securing the DOL-approved labor certification, the
employer may then file a petition with DHS requesting the immigrant
classification.

Under subparagraph (B) of section 203(b)(2), however, the Secretary of
Homeland Security may waive the requirement of a “job offer”
(namely, that the beneficiary’s services are sought by a U.S. employer)
and, under the apFIicable regulations, of “a labor certification.” 8 C.F.R.
§ 204.5(k)(4)(ii).” That subparagraph states, in pertinent part, that the

' While appearing to limit national interest waivers to only aliens possessing
exceptional ability in the sciences, arts, or business, 8 CE.R. § 204.5(k)(4)(ii) was
superseded in part by section 302{b)(2) of the Miscellaneous and Technical Immigration
and Naturalization Amendments of 1991, Pub, L. No. 102-232, 105 Stat, 1733, 1743

(continued . . .)
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Secretary “may, when the [Secretary] deems it to be in the national interest,
waive the requirements of subparagraph (A) that an alien’s services in the
sciences, arts, Jnofessions, or business be sought by an employer in the
Unifed States. % Section 203(b)(2)(i) of the Act.

USCIS may grant a national interest waiver as a matter of discretion if
the petitioner satisfies both subparagraphs (A) and (B). Thus, a petitioner
who sceks a “national interest waiver” must first satisfy subparagraph (A)
by demonstrating that the beneficiary qualifies as a member of the
professions holding an advanced degree or as an individual of
exceptional ability. See 8 C.F.R, § 204.5(k)(1)~(3) (providing definitions
and considerations for making such determinations); see also section
203(b)(2)(C) of the Act (providing that possession of requisite academic
degree or professional license “shall not by itself be considered sufficient
evidence of exceptional ability”). The petitioner must then satisfy
subpatagmph (B) by establlshmg that it would be in the national mteiest
to waive the “job offer” requirement under subparagraph (A).’ See
8 C.E.R. § 204.5(k)4)(ii). This two-part statutory scheme is relatively
straightforward, but the term *national interest” is ambiguous. Undefined
by statute and regulation, “natmnal interest” is a broad concept subject to
various interpretations.

In 1998, under the legacy Immigration and Naturalization Service, we
issued a pzecedent decision establishing a framework for evaluating
national interest waiver petitions. Matler of New York State Dep’t of
Transp. (“NYSDOT™), 22 1&N Dec. 215 (Acting Assoc. Comm’r 1998).

(“MTINA"), Section 302(b)(2) of MTINA amended section 203(b)(2)(B)(i) of the Act
by inserting the word “professions” after the word “arts,” and thereby made the national
interest waiver available to members of the professions holding advanced degrees in
addition to individuals of exceptional ability.

Pursuant to section 1517 of the Homeland Security Act (“HSA”) of 2002, Pub. L. No.
107-296, 116 Stat, 2135, 2311 (codified at 6 U.S.C. § 557 (2012)), any reference to the
Attorney General in a provision of the Act describing functions that were transferred
from the Attorney General or other Department of Justice official to the Department of
Homeiand Security by the HSA “shall be deemed to refer to the Secretary™ of Homeland
Security. See also 6 U.8.C. § 542 note (2012); § U.8.C. § 1551 note (2012},

To do so, a petitioner must go beyond showing the individual’s expertise in a
particular field. The regulation at 8 C.F.R. § 204.5(k)(2) defines “exceptional ability” as
“a degree of expertise significantly above that ordinarily encountered” in a given area of
endeavor, By statute, individuals of exceptional ability are generally subject to the job
offer/labor certification requirement; they are not exempt by virtue of their exceptional
ability. Therefore, whether a given petitioner seeks classification as an individual of
exceptional ability, or as a member of the professions holding an advanced degree, that
individual cannot qualify for a waiver just by demonstrating a degree of expertise
significantly above that ordinarily encountered in his field of expertise.
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The NYSDOT framework looks first to see if a petitioner has shown that the
area of employment is of “substantial intrinsic merit,” Id at 217. Next, a
petitioner must establish that any proposed benefit from the individual’s
endeavors will be “national in scope.” Id. Finally, the petitioner must
demonstrate that the national interest would be adversely affected if a labor
certification were required for the foreign national. 7d.

- Based on our experience with that decision in the intervening period, we
believe it is now time for a reassessment. While the first prong has held up
under adjudicative experience, the term “intrinsic” adds 11ttle to the analysis
yet is susceptible to unnecessary subjective evaluation.® Similarly, the
second prong has caused relatively few problems in adjudications, but
occasionally the term “national in scope” is construed too natrowly by
focusing primarily on the geographic impact of the benefit. While
NYSDOT found a civil engineer’s employment to be national in scope even
though it was limited to a particular region, that finding hinged on the
geographic connections between New York’s bridges and roads and the
national transportation system. Certain locally or regionally focused
endeavors, however, may be of national importance despite being difficult
to quantify with respect to geographic scope.

What has generated the greatest confusion for petitioners and
adjudicators, however, is NYSDOT's third prong. First, this prong is
explained in several different ways within NYSDOT itself, leaving the
reader uncertain what ultimately is the relevant inquiry. We initially state
the third prong as requiring a petitioner to “demonstrate that the national
interest would be adversely affected if a labor certification were required.”
NYSDOT, 22 1&N Dec. at 217. We then alternatively describe the third
prong as tequiring the petitioner to demonstrate that the individual
“presentfs] a national benefit so great as to outweigh the national interest
inherent in the labor certification process.” [Id. at 218. Immediately
thereafter, we restate the third prong yet again: the petitioner must establish
that the individual will “serve the national interest to a substantially greater
degree than Would an available U.S. worker having the same minimum
qualifications.”® Id. Finally, in what may be construed as either a fourth
restatement of prong three or as an explanation of how to satisfy it, we state
that “it clearly must be established that the alien’s past record justifies
projections of future benefit to the national interest.” Id. at 219, A footnote

Y Cf, eg., 24/7 Records, Inc. v. Sony Music Entm’t, Inc., 514 F. Supp. 2d 571, 575
gS.D.N.Y. 2007) (**Intrinsic value’ is an inherently subjective and speculative concept.”).

Other, slight variations of the third prong emerge later in the decision. See
NYSDOT, 22 1&N at 220 (*to a greater extent than U.S. workers™); see also id. at 221
(“considerably outweigh®).
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to this statement clarifies that USCIS seeks “a past history of demonstrable
achievement with some degree of influence on the field as a whole.” Id at
219 n.6. Although residing in footnote 6, this “influence” standard has in
practice become the primary yardstick against which petitions are
measured.’®

Second, and a more fundamental challenge than parsing its several
restatements, NYSDOT’s third prong can be misinterpreted to require the
petitioner to submit, and the adjudicator to evaluate, evidence relevant to
the very labor market test that the waiver is intended to forego. The first
iteration of prong three, that the national interest would be adversely
affected if a labor certification were required, implies that petitioners
should submit evidence of harm to the national interest, The third iteration,
that the individual will serve the national interest to a substantially greater
degree than would an available U.S. worker having the same minimum
qualifications, suggests that petitioners should submit evidence comparing
foreign nationals to unidentified U.S. workers. These concepts have proven
to be difficult for many qualified individuals to establish or analyze in the
abstract. It has proven particularly ill-suited for USCIS to evaluate
petitions from self-employed individuals, such as entreprencurs. In
NYSDOT, we even “acknowledge[d] that there are certain occupations
wherein individuals are essentially self-employed, and thus would have
no U.S. employer to apply for a labor certification.” /Id. at 218 n.5.
Nonetheless, we did not modify the test to resolve this scenario, which
continues to challenge petitioners and USCIS adjudicators. Lastly, this
concept of harm-to-national-interest is not required by, and unnecessarily
narrows, the Secretary’s broad discretionary authority to grant a waiver
when he “deems it to be in the national interest.”

II. NEW ANALYTICAL FRAMEWORK

Accordingly, our decision in NYSDOT is ripe for revision, Today, we
vacate NYSDOT and adopt a new framework for adjudicating national
interest waiver petitions, one that will provide greater clarity, apply more
flexibly to circumstances of both petitioning employers and self-petitioning

¢ While this “influence” standard rests upon the reasonable notion that past success will
often predict future benefit, our adjudication experience in the years since NYSDOT has
revealed that there are some talented individuals for whom past achievements are not
necessarily the best or only predictor of future success.
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individuals, and better advance the purpose of the broad discretionary
waiver provision to benefit the United States.”

Under the new framework, and after eligibility for EB-2 classification
has been established, USCIS may grant a national interest Walvel if the
petitioner demonstlates by a preponderance of the evidence:® (1) that the
foreign national’s proposed endeavor has both substantial merit and
national importance; (2) that the foreign national is well positioned to
advance the proposed endeavor; and (3) that, on balance, it would be
beneficial to the United States to waive the requirements of a job offer and
thus of a labor certification. If these three elements are satisfied, USCIS
may approve the national interest waiver as a matter of discretion.”

The first prong, substantial merit and national importance, focuses on
the specific endeavor that the foreign national proposes to undertake. The
endeavor’s merit may be demonstrated in a range of areas such as business,
entrepreneurialism, science, technology, culture, health, or education.
Evidence that the endeavor has the potential to create a significant
economic impact may be favorable but is not required, as an endeavor’s
merit may be established without immediate or quantifiable economic
impact. For example, endeavors related to research, pure science, and the
furtherance of human knowledge may qualify, whether or not the potential
accomplishments in those fields are likely to translate into economic
benefits for the United States.

In determining whether the proposed endeavor has national impottance,
we consider its potential prospective impact. An undertaking may have
national importance for example, because it has national or even global
implications within a particular field, such as those resulting from certain
improved manufacturing processes or medical advances. But we do not
evaluate prospective impact solely in geographic terms. Instead, we look
for broader implications. Even ventures and undertakings that have as their
focus one geographic area of the United States may properly be considered
to have national importance. In modifying this prong to assess “national

7 Going forward, we will use “petitioners” to include both employers who have filed
petitions on behalf of employees and individuals who have filed petitions on their own
behalf (namely, self-petitioners).

Under the “preponderance of the evidence” standard, a petitioner must establish that

he or she more likely than not satisfies the qualifying elements. Matter of Chawathe,
25 &N Dec. 369, 376 (AAO 2010). We will consider not only the quantity, but also the
quality (including relevance, probative value, and credibility) of the evidence. /d.
* Because the national interest waiver is “purely discretionary,” Schneider v. Chertoff,
450 F.3d 944, 948 (9th Cir. 2000), the petitioner also must show that the foreign national
otherwise merits a favorable exercise of discretion, See Zhu v. Gonzales, 411 F3d 292,
295 (D.C. Cir. 2005); ¢f. Matter of Jean, 23 1&N Dec. 373, 383 (A.G. 2002).
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importance” rather than “national in scope,” as used in N¥SDOT, we seck
to avoid overemphasis on the geographic breadth of the endeavor. An
endeavor that has significant potential to employ U.S. workers or has other
substantial positive economic effects, particularly in an economically
depressed area, for instance, may well be understood to have national
impertance,

The second prong shifts the focus from the proposed endeavor to the
foreign national. To determine whether he or she is well positioned to
advance the proposed endeavor, we consider factors including, but not
limited to: the individual’s education, skills, knowledge and record of
success in related or similar efforts; a model or plan for future activities;
any progress towards achieving the proposed endeavor; and the interest of
potential customers, users, investors, or other relevant entities or
individuals.

We recognize that forecasting feasibility or future success may present
challenges to petitioners and USCIS officers, and that many innovations
and entrepreneurial endeavors may ultimately fail, in whole or in part,
despite an intelligent plan and competent execution. We do not, therefore,
require petitioners to demonstrate that their endeavors are more likely than
not to ultimately succeed. But notwithstanding this inherent uncertainty, in
order to merit a national interest waiver, petitioners must establish, by a
preponderance of the evidence, that they are well positioned to advance the
proposed endeavor.

The third prong requires the petitioner to demonstrate that, on balance, it
would be beneficial to the United States to waive the requirements of a job
offer and thus of a labor certification. On the one hand, Congress clearly
sought to further the national interest by requiring job offers and labor
certifications to protect the domestic labor supply. On the other hand, by
creating the national interest waiver, Congress recognized that in certain
cases the benefits inherent in the labor certification process can be
outweighed by other factors that are also deemed to be in the national
interest, Congress enfrusted the Secretary to balance these interests within
the context of individual national interest waiver adjudications,

In performing this analysis, USCIS may evaluate factors such as:
whether, in light of the nature of the foreign national’s qualifications or
proposed endeavor, it would be impractical either for the foreign national to
secure a job offer or for the petitioner to obtain a labor certification;'®

' For example, the laber certification process may prevent a petitioning employer from
hiring a foreign national with unique knowledge or skills that are not easily articulated in
a labor certification. See generally 20 CE.R. § 656.17(1). Likewise, because of the

nature of the proposed endeavor, it may be impractical for an entrepreneur or
(confinued . . .)
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whether, even assuming that other qualified U.S. workers are available, the
United States would still benefit from the foreign national’s contributions;
and whether the national interest in the foreign national’s confributions is
sufficiently urgent to warrant forgoing the labor certification process. We
emphasize that, in each case, the factor(s) considered must, taken together,
indicate that on balance, it would be beneficial to the United States to waive
the requirements of a job offer and thus of a labor certification.

We note that this new prong, unlike the third prong of N¥SDOT, does
not require a showing of harm to the national interest or a comparison
against U.S. workers in the petitioner’s field. As stated previously,
NYSDOTs third prong was especially problematic for certain petitioners,
such as entreprencurs and self-employed individuals, This more flexible
test, which can be met in a range of ways as described above, is meant to
apply to a greater variety of individuals.

1. ANALYSIS

The director found the petitioner to be qualified for the classification
sought by virtue of his advanced degrees. We agree that he holds advanced
degrees and therefore qualifies under section 203(b)(2)(A). The remaining
issue before us is whether the petitioner has established, by a
preponderance of the evidence, that he is eligible for and merits a national
interest waiver,

The petitioner proposes to engage in research and development relating
to air and space propulsion systems, as well as to teach aerospace
engineering, at North Carolina Agricultural and Technical State University
(“North Carolina A&T”). The petitioner holds two master of science
degrees, in mechanical engineering and in applied physics, as well as a
Ph.D. in engineering, from North Carolina A&T. At the time of filing the
instant petition, he also worked as a postdoctoral research associate at the
university.  The record reflects that the petitioner’s graduate and
postgraduate research has focused on hypersonic propulsion systems
(systems involving propulsion at speeds of Mach 5 and above) and on
computational fluid dynamics. He has developed a validated computational
model of a high-speed air-breathing propulsion engine, as well as a novel
numerical method for accurately calculating hypersonic air flow. The
petitioner intends to continue his research at the university.

The extensive record includes: reliable evidence of the petitioner’s
credentials; copies of his publications and other published materials that

self-employed inventor, when advancing an endeavor on his or her own, to secure a job
offer from a U.S. employer.

891



Cite as 26 [&N Dec. 884 (AAO 2016) Interim Decision #3882

cite his work; evidence of his membership in professional associations;-and
documentation regarding his research and teaching activities, The
petitioner also submitted several letters from individuals who establish their
own expertise in aerospace, describe the petitioner’s research in detail and
attest to his expertise in the field of hypersonic propulsion systems.

We determine that the petitioner is eligible for a national interest waiver
under the new framework. First, we conclude that the petitioner has
established both the substantial merit and national importance of his
proposed endeavor. The petitioner demonstrated that he intends to continue
research into the design and development of propulsion systems for
potential use in military and civilian technologies such as nano-satellites,
racket-propelled ballistic missiles, and single-stage-to-orbit vehicles. In
letters supporting the petition, he describes how research in this area
enhances our national security and defense by allowing the United States to
maintain its advantage over other nations in the field of hypersonic flight.
We find that this proposed research has substantial merit because it aims to
advance scientific knowledge and further national security interests and
U.S. competitiveness in the civil space sector.

The record further demonstrates that the petitioner’s proposed endeavor
is of national importance. The petitioner submitted probative expert letters
from individuals holding senior positions in academia, government, and
industry that describe the importance of hypersonic propulsion research as
it relates to U.S. strategic interests. e also provided media articles and
other evidence documenting the interest of the House Committee on Armed
Services in the development of hypersonic technologies and discussing
the potential significance of U.S. advances in this area of research and
development. The letters and the media articles discuss efforts and
advances that other countries are currently making in the area of hypersonic
propulsion systems and the strategic importance of U.S. advancement in
researching and developing these technologies for use in missiles, satellites,
and aircraft.

Second, we find that the record establishes that the petitioner is well
positioned to advance the proposed endeavor. Beyond his multiple
graduate degrees in relevant fields, the petitioner has experience conducting
research and developing computational models that support the mission of
the United States Department of Defense (“DOD™) to develop air
superiority and protection capabilities of U.S, military forces, and that
assist in the development of platforms for Earth observation and
interplanetary exploration, The petitioner submitted detailed expert letters
describing U.S. Government interest and investment in his reseatch, and the
record includes documentation that the petitioner played a significant role
in projects funded by grants from the National Aeronautics and Space
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1

Administration (“NASA’? and the Air Force Research ILaboratories
.(“AFRL”) within DOD. Thus, the significance of the petitioner’s
research in his field is corroborated by evidence of peer and government
interest in his research, as well as by consistent government funding of the
petitioner’s research projects. The petitioner’s education, experience, and
expertise in his field, the significance of his role in research projects, as
well as the sustained interest of and funding from government entities such
as NASA and AFRL, position him well to continue to advance his pr oposed
endeavor of hypersonic technology research.

Third and finally, we conclude that, on balance, it would be beneficial to
the United States to waive the requirements of a job offer and thus of a
labor certification. As noted above, the petitioner holds three graduate
degrees in fields tied to the proposed endeavor, and the record demonstrates
that he possesses considerable experience and expertise in a highly
specialized field. The evidence also shows that research on hypersonic
propulsion holds significant implications for U.S. national security and
competitiveness. In addition, the repeated funding of research in which the
petitioner played a key role indicates that government agencies, including
NASA and the DOD, have found his work on this topic to be promising and
useful. Because of his record of successful research in an area that furthers
U.S. interests, we find that this petitioner offers contributions of such value
that, on balance, they would benefit the United States even assuming that
other qualified U.S. workers are available.

In addition to conducting research, the petitioner proposes to support
teaching activities in science, technology, engineering, and math (“STEM”)
disciplines. He submits letters favorably attesting to his teaching abilities at
the university level and evidence of his participation in mentorship
programs for middle school students. While STEM teaching has
substantial merit in relation to U.S. educational interests, the record does
not indicate by a preponderance of the evidence that the petitioner would be
engaged in activities that would impact the field of STEM education
more broadly. Accordingly, as the petitioner has not established by a
preponderance of the evidence that his proposed teaching activities meet
the “national importance” element of the first prong of the new framework,
we do not address the remaining prongs in relation to the petitioner’s
teaching activities.

" Although the director of North Carolina A&T’s Center for Aerospace Research
(“CAR™} is listed as the lead principal investigator on all grants for CAR research, the
record establishes that the petitioner initiated or is the primary award contact on several
funded grant proposals and that he is the only listed researcher on many of the grants,
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IV. CONCLUSION

The record demonstrates by a preponderance of the evidence that:
(1) the petitioner’s research in acrospace engineering has both substantial
merit and national importance; (2) the petitioner is well positioned to
advance his research; and (3) on balance, it is beneficial to the United
States to waive the requirements of a job offer and thus of a labor
certification. We find that the petitioner has established eligibility for and
otherwise merits a national interest waiver as a matter of discretion.

In visa petition proceedings, it is the petitioner’s burden to establish
eligibility for the immigration benefit sought. Section 291 of the Act,
8 U.S.C. § 1361 (2012). The petitioner has met that burden.

ORDER: The appeal is sustained and the petition is approved.
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Adjudication of National Interest Waivers
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Objectives

* Provide an overview of the decision in Matter of
Dhanasar and the new framework for adjudication of
National Interest Waivers (NIW)

* Train all USCIS employees involved in the adjudication of
Form 1-140 E21 NIW petitions on how to apply the new
guidance pertaining to that classification.
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Authorities

= INA Section 203(b)(2)(B)(i)
= 8 C.F.R. Section 204.5(k)(4)(ii)
= Matter of Dhanasar, 26 1&N Dec. 884 (AAO 2016)
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Background

With the Dhanasar decision, USCIS has clarified
the standard by which national interest waivers
may be granted, in particular to foreign inventors,
researchers and founders of start-up enterprises
intended to benefit the U.S. economy.

i’g}g U.S. Citizenship
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The Dhanasar Decision

» VVacates Matter of New York State Dep’t of Transp., 22 1. & N.
Dec. 215 (Acting Assoc. Comm’r 1998).

* Adopts a new, more flexible framework for the adjudication of
national interest waiver petitions.

» Retains a three-prong approach, but de-emphasizes
NYSDOT's focus on the geographical scope of the proposed
endeavor and does not require comparison to U.S. workers.




Dhanasar’s Three Prongs

After eligibility for the EB-2 classification has been established,
the petitioner must demonstrate:

* That the foreign national’s proposed endeavor has both
substantial merit and national importance;

» That the foreign national is well-positioned to advance the
proposed endeavor; and
* That, on balance, it would be beneficial to the United States to

waive the requirements of a job offer and thus of a labor
certification.




First Prong

The proposed endeavor has both substantial merit and national
importance.

* Focuses on the specific endeavor that the foreign national
proposes to undertake.

* Substantial merit of an endeavor can be shown in any of a
number of areas, including, but not limited to, business,
entrepreneurialism, science, technology, culture, health,
education, arts or the social sciences.

» Substantial merit factors may include, but are not limited to:
= Potential to create a significant economic impact
» Endeavor related to research or the pursuit of knowledge

= Potential to create a significant cultural impact

a8 U-S. Citizenship
»8 and Immigration
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First Prong

National importance of the proposed endeavor.

= Again look at potential impact, and whether the endeavor has
national or global implications within a particular field.

= Not solely evaluated in geographic terms, unlike “national in
scope” from NYSDOT. Even endeavors focused on a certain
geographic area may have national importance.

» Examples where a “local” endeavor might have national
importance:
= Improved manufacturing processes
» Medical advances
= Significant job growth, particularly in an economically depressed area
a8 U-S. Citizenship

and Immigration
%/ Services




First Prong

An NIW petition must include a detailed description of the
endeavor and the reasons why it should be considered
meritorious and of national importance, which should be
supported by documentary evidence of the substantial merit and
national importance of the proposed endeavor. This evidence
may include, but is not limited to:

» Reports from government agencies, industry groups or NGOs
describing the field of endeavor

= |_etters from officials representing the above

* Articles in professional or scientific journals, or media




Second Prong

The foreign national must be well-positioned to advance the
proposed endeavor. This is quite different from NYSDOT’s
“serve the national interest to a substantially greater degree than
would an available U.S. worker having the same minimum
qualifications,” in that there is no comparison required.

The focus here is on whether the foreign national has the
qualifications (skills, experience, track record), support (financial
and otherwise) and commitment (plans, progress) to drive the
endeavor forward.




Second Prong

Unlike the first prong, the second prong focuses on the foreign
national

Factors to consider:
= Education, skills, knowledge and record of success in similar or related
endeavors
* Model or plan for future activities
= Progress towards achieving the proposed endeavor
* |nterest from potential customers, users, investors or other relevant entities

* No requirement that the petitioner establish that the endeavor
is more likely than not to succeed, only that he or she is well-
positioned to advance the endeavor.

o US. Citizenship
»8 and Immigration
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Second Prong
Depending upon the petitioner's endeavor, evidence of

education, skills, knowledge and a of a record of success might
include:

» Degrees, certificates or licenses in the field
* |Intellectual property owned or developed by the petitioner

» |_etters from experts in the field with knowledge of the
petitioner's past achievements and providing specific examples
of how the petitioner is well-positioned to advance the
endeavor

= Published articles in professional journals or media reports
about the petitioner’s achievements




Second Prong
Depending upon the petitioner's endeavor, evidence of
education, skills, knowledge and a of a record of success might
also include:

* Evidence showing that the petitioner has played a leading,
critical or indispensable role in similar endeavors

» Use or licensing of the petitioner’s inventions or innovations by
others in the field

= Evidence of influence on the field of endeavor, such as a
strong citation history.
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Second Prong

Depending upon the petitioner’'s endeavor, evidence of a model
or plan for future activities might include:

= A plan describing how the foreign national intends to continue
his or her work in the United States

» Where appropriate, a detailed business model

» Correspondence from prospective or potential employers,
clients or customers

* Documentation reflecting feasible plans for financial support

= Evidence relating to financing for entrepreneurs is discussed later in the
presentation
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Second Prong

Depending upon the petitioner's endeavor, evidence of progress

towards achieving the proposed endeavor might include:

» Grants received by the foreign national, including the amount
and terms of the grant and the identity of the grantees

» Copies of contracts, agreements or licenses resulting from the
endeavor

» Evidence of achievements the foreign national will build upon
iIn advancing the endeavor, including types of evidence
submitted to show the individual’s record of success

» Evidence demonstrating that the individual has a leading,
critical or indispensable role in the endeavor.




Second Prong
Depending upon the petitioner’s endeavor, evidence of the
interest of potential customers, investors, or other relevant
individuals might include:
» |etters from a government entity demonstrating interest in the
proposed endeavor, together with corroborating evidence

* |[nvestment from venture capital firms, angel investors, or start-
up accelerators, in amounts appropriate to the relevant
endeavor

* Awards, grants or other non-monetary support from
government entities with authority over the field of endeavor
= Non-monetary support may include the free use of facilities, for example
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Second Prong
Depending upon the petitioner’s endeavor, evidence of the
interest of potential customers, investors, or other relevant
individuals might include:

* Demonstrations of how the individual's work is being used by
others in the field, such as:

= Contracts with companies using products or services that the individual
developed in whole or in part

= Evidence of the licensing of technology or other procedural or technological
advancements developed in whole or in part by the individual

= Patents or licenses awarded to the individual with documentation showing
why the patent or license is significant to the field
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Second Prong
In Dhanasar, the individual was able to show that he was well-
positioned to advance his proposed endeavor, thus meeting the
second prong, by submitting evidence of peer and government
interest in his work, and through the consistent federal funding of
his research.

Again, individuals are not required to establish that it is more

likely than not that their proposed endeavor will succeed.
However, claims must be substantiated through the submission
of documentary evidence, and officers must review the totality of
the evidence to determine whether the individual is well-
positioned to advance the proposed endeavor.




Third Prong

On balance, it would be beneficial to the United States to waive
the requirements of a job offer, and thus of a labor certification.

= National interest in protecting U.S. jobs balanced against other
national interests that weigh in favor of granting a waiver.

» Factors that may be considered, among others:
Whether a labor certification would be impractical

Whether, even assuming that other qualified U.S. workers are available, the
U.S. would benefit from the foreign national’s contributions

Whether the national interest in the foreign national’s contributions is
sufficiently urgent

Whether the endeavor has the potential for job creation

Whether the individual’'s employment does not adversely affect U.S. workers
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Third Prong

While Dhanasar’s third prong sounds very much like one
iteration of NYSDOT's third prong, the two should not be
confused. Dhanasar doesn’t require a showing of harm to the
national interest, nor is a comparison made to U.S. workers in
the petitioner’s field. Rather, Dhanasar focuses on whether the
benefit provided by the beneficiary and his or her proposed
endeavor serves the national interest.




Third Prong

In what circumstances might the impracticality of obtaining a
labor certification be a factor in the balancing of national
interests?

= DOL'’s regulations at 20 CFR 656.17(I) may limit the ability of a
foreign national who has an ownership interest in a petitioning
company, such as the founder of a startup company, from obtaining a
labor certification.

» A self-employed foreign national would also have difficulty in
obtaining a labor certification.

= A petitioner with unique knowledge or skills that are not easily
articulable in a labor certification.
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Third Prong

In what circumstances might the availability of qualified U.S.
workers be counterbalanced by the benefit from the foreign
national’s contributions?

» A scientist with years of experience working on a particular
research project

* An engineer with skills not possessed by the typical qualified
U.S. worker




Third Prong

In what circumstances might the national interest in the foreign
national’s contributions be sufficiently urgent?

* An individual involved in a time-sensitive project of national
interest

* An individual whose expertise is needed to advise on an
urgent problem
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Entrepreneurs

The memo includes a section which describes the types of
evidence that might be submitted by an entrepreneur seeking to
advance a business endeavor. These types of evidence may be
submitted to meet the requirements of one or more of the
Dhanasar prongs.
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Entrepreneurs

What is an entrepreneur?

= Someone who undertakes a proposed endeavor either
individually (as a sole proprietor) or through a start-up entity
based in the United States in which they typically:
= Possess an ownership interest; and

» Maintain an active and central role in the business such that knowledge, skills
and experience would significantly advance the proposed endeavor

= May not follow a traditional career path

Start-up entities may be structured in a variety of different ways.
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Entrepreneurs

When reviewing evidence of investments, revenue and job
creation, officers should keep in mind the individual
circumstances of each case. Evidence that might show that a
petitioner is well-positioned to advance the proposed endeavor
in one case may not be sufficient for a different type of business
endeavor, geographical area or field.

In addition, while unsubstantiated claims cannot form the basis
of a successful NIW petition, officers may encounter
entrepreneurial endeavors that are not currently employing a
significant amount of workers or generating a substantial amount
of revenue, yet the petitioner may still be able to demonstrate, by
a preponderance of the evidence, eligibility for an NIW.
Petitioners are not required to establish that the endeavor will
uItlmater succeed.
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Entrepreneurs and Evidence

Ownership and Role in U.S. Entity — the petitioner’'s ownership
and active role in the entity may show that he or she is well-
positioned to advance the endeavor. Since this role may
disqualify the entity from filing a labor certification on the
petitioner’s behalf, this evidence could also be weighed in
determining the national interest in granting a waiver.

Degrees, Certifications, Licenses, Employment Letters, and
Other Evidence of Experience — could be submitted to establish
the second prong, but also the third prong to show that the
petitioner’s skills could be difficult to represent on a labor
certification, and that despite the possible presence of qualified
U.S. workers, a balancing of the petitioner’s unique qualifications
justify a waiver.




Entrepreneurs and Evidence

Investments — evidence of an investment may be submitted to
establish the substantial merit of the endeavor, such as a
research grant from a federal agency, and may also be
submitted to establish that the petitioner is well-positioned to
advance the entrepreneurial endeavor.

Participation in Growth Accelerators and Incubators — the
competitiveness of entry into these organizations may establish
the petitioner’s record of success as well as demonstrating
progress towards achieving the endeavor.




Entrepreneurs and Evidence

Awards or grants — Awards or grants from government entities,
or from private entities such as research institutes and think
tanks, may provide evidence that establishes the substantial
merit and/or national importance of the endeavor, as well as the
second prong.

Intellectual Property — Patents and other types of intellectual
property, combined with evidence of their significance (such as
licenses) may show a prior record of success as well as
progress towards achieving the endeavor.




Entrepreneurs and Evidence

Published materials about the petitioner and entity — this
evidence can help to document claims made under any of the
three Dhanasar prongs.

Job creation and revenue generation — evidence demonstrating
that the entity already has produced significant job creation, or
has the potential to, could establish the endeavor’s substantial
merit and national importance, as well as helping to establish the
second prong by showing the stage of development of the entity.




Entrepreneurs and Evidence

Letters and other statements — Letters from government entities,
outside investors or others with knowledge of the entity’s
research, intellectual property, business plan, products or
services, or the petitioner’s skills and experience, may provide
support for claims made under any of the Dhanasar prongs
when supported by documentary evidence.




Summary

While Dhanasar adopts a three-pronged approach that was also
used in NYSDOT, there is more balance among the prongs than was
true with NYSDOT.

Dhanasar’s first prong focuses on the merit and importance of the
specific proposed endeavor, and de-emphasizes the geographic
scope of the endeavor in place of a broader perspective.

Dhanasar’s second prong focuses on the ability of the foreign
national to advance the endeavor, and does not require a showing
that the endeavor is more likely than not to succeed.

The third prong balances the national interest in protecting U.S. jobs
with the benefit to the national interest from the foreign national’'s
proposed endeavor.
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About this Presentation

= Author: Mark Brunner, Adjudications Officer, EPIC Branch

= Date of last revision: January 27, 2017. This presentation is
current only as of the date of last revision.

= This presentation contains no sensitive Personally Identifiable
Information (PII).

* Any references in documents or text, with the exception of
case law, relate to fictitious individuals.




Disclaimer

* This training module is intended solely to provide internal
training to DHS/USCIS Field Offices. It is not intended to, does
not, and may not be relied upon to create or confer any right(s)
or benefit(s), substantive or procedural, enforceable at law by
any individual or other party in benefit applications before
USCIS, in removal proceedings, in litigation with the United
States, or in any other form or manner. This training module
does not have the force of law, or of a DHS directive.




Dissemination

* This presentation may not be reproduced or further
disseminated without the express written consent of USCIS
Service Center Operations.

» Please contact the Adjudications Division for additional
information.
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Form I-140 At a Glance:
A Brief Summary of Petition Subtypes

First-Preference Petitions

Box “A” or E11 -- Aliens of Extraordinary Ability

One of the very few at the top of the field of endeavor

Sustained national or international acclaim

Must be working in the field of acclaim

Must have won a major, international prize or award (i.e. Puhtzer Oscar,
Olympic Medal), or meet 3 of 10 criteria articulated at 8 CFR Section 204.5(h)(3)
e Officer must apply some discretion in defining beneficiary’s “field of endeavor”

Box “B” or E12 -- Outstanding Professor or Researcher

Requires official job offer; sometimes an issue for universities
Petitioner’s eligibility may be an issue for smaller, private-sector entities
Beneficiary is recognized internationally as outstanding in field; often
documented by citation record of bene’s scholarly publications

e Government agencies may not petition under this subclass

Box “C” or E13 -- Multinational Executives and Managers

Qualifying relationship between US petitioner and employer abroad

Nature of position abroad (3 year window for 1 year qualifying employment)
Nature of proposed/current position in US

For small entities: does tax return support claimed organizational structure and
thus, the nature of the claimed position; and do the scope and nature of operations
support a truly executive position?

Initial entry as L-1B raises question about the nature of the position abroad
Petitioner bears burden of demonstrating ability to pay

Second-Preference Petitions

Box “D” or E21 — Filed with Valid Labor Certification

e Position must require advanced degree (or bachelor’s plus 5 years’ experience)
OR exceptional ability as represented on the labor certification
e Beneficiary must meet the requirements of the labor certification

Form 1-140 At a2 Glance



e Educational equivalency and recruitment issues
e Petitioner must establish ability to pay proffered wage

Box “I” or E21 -- National Interest Waiver (other than underserved-area physicians)

Waiver of the job offer/labor certification in the national interest

Position must require advanced degree or exceptional ability

Many cases are in behalf of Ph.D researchers, at the beginning of their careers
Must meet the three prongs articulated in the Dhanasar decision:

o Proposed endeavor has both substantial merit and national importance

o Beneficiary is well positioned to advance the proposed endeavor

o On balance, it would be beneficial to the U.S. to waive the job offer and
labor certification requirements

Box “I” or E21 National Interest Waiver (underserved area physicians)

o Note: not all “I” or NIW physicians are underserved area physicians; the officer
must determine which type they have (they all come up together)

o Establish that a waiver of the requirement that the beneficiary serve for at least
two years overseas was approved (when applicable)

¢ Contract covering remaining commitment (5 years total) in qualifying area
Attestation from state or Veterans Administration finding employment to be in
national interest
Alien meets requirements of an immigrant physician: Degree, exams, licensure

e Officers enter cases into a special database upon approval

Third-Preference Petitions

Box “E” or E31 Skilled Workers and E32 Professionals — With Labor Cert

e Position must require two years of experience (E31) or a bachelor’s degree (E32),
as represented on the labor certification
Beneficiary must meet the requirements of the labor certification
Educational equivalency and recruitment issues
Petitioner must establish the ability to pay the proffered wage

Box “G” or EW3 -- Other Workers (With Labor Certification)

o Beneficiary must meet the requirements of the labor certification
e Petitioner must establish the ability to pay the proffered wage
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Cases in which USCIS Adjudicates Labor Cert

Schedule A, Group I -- USCIS Approves Labor Cert; Usually 3™ Pref

e Registered nurses (generally E31) -must have CGFNS certificate or License from
state of intended employment

e Physical therapists (E21 or E32) —must have license or be qualified to sit for
license exam
Job posting requirements must be met
Wage determination from DOL OFLC National Processing Center (NPC)
Petitioner must establish ability to pay proffered wage

Schedule A, Group II -- USCIS Approves Labor Cert -- 2" Preference

e Position must require exceptional ability (per Title 8 CFR), or advanced degree
Bene must possess exceptional ability or an advanced degree
For Schedule A portion, beneficiary must demonstrate “current, widespread
acclaim and international recognition” in the Schedule A portion of the
adjudication

o Bene must meet either two of six, or two of seven, criteria at Title 20 CFR Part
656.15

s Prevailing Wage Determination (PWD) from DOL OFLC National Processing
Center (NPC)
DOL job posting requirements, articulated in 20 CFR Part 656, must be met
Petitioner must establish ability to pay the proffered wage

Special Designation -- Sheepherders — Typically EW3

Beneficiary must meet requirements listed on labor certification
Prevailing Wage Determination (PWD) from DOL OFLC NPC
Job posting requirements must be met

Petitioner must establish ability to pay the proffered wage
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Immigration and Nationality Act (INA}), Section 203(b}{1-3)
{Portions Most Relevant to NIW Adjudicaticn Marked in Orange)

203(b) Preference Allocation for Employment-Based Immigrants. - Aliens subject to the worldwide level
specified in section 201(d) for employment-based immigrants in a fiscal year shall be allotted visas as
follows:

(1) Priority workers. - Visas shall first be made available in a number not to exceed 28.6 percent
of such worldwide level, plus any visas not required for the classes specified in paragraphs (4)
and (5), to qualified immigrants who are aliens described in any of the following subparagraphs
(A) through (C):

(A) Aliens with extraordinary ability. - An alien is described in this subparagraph if -

(i) the alien has extraordinary ability in the sciences, arts, education, business,
or athletics which has been demonstrated by sustained national or international
acclaim and whose achievements have been recognized in the field through
extensive documentation,

(ii) the alien seeks to enter the United States to continue work in the area of
extraordinary ability, and

(iii) the alien's entry into the United States will substantially benefit
prospectively the United States.

(B) Outstanding professors and researchers. An alien is described in this subparagraph if-

- (i) the alien is recognized internationally as outstanding in a specific academic
area,

(ii) the alien has at least 3 years of experience in teaching or research in the
academic area, and

(iii) the alien seeks to enter the United States-

(I) for a tenured position (or tenure-track position) within a university or
institution of higher education to teach in the academic area,

(I1) for a comparable position with a university or institution of higher
education to conduct research in the area, or

(III) for a comparable position to conduct research in the area with a
department, division, or institute of a private employer, if the
department, division, or institute employs at least 3 persons full-time in
research activities and has achieved documented accomplishments in
an academic field.

(C) Certain multinational executives and managers. An alien is described in this
subparagraph if the alien, in the 3 years preceding the time of the alien's application for
classification and admission into the United States under this subparagraph, has been
employed for at least 1 year by a firm or corporation or other legal entity or an affiliate
or subsidiary thereof and the alien seeks to enter the United States in order to continue
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to render services to the same employer or to a subsidiary or affiliate thereofin a
capacity that is managerial or executive.

(2) Aliens who are members of the professions holding advanced degrees or aliens of’
exceptional ablity.

(A) In general. - Visas shall be made available, in a number not to exceed 28.6 percent of
such worldwide level, plus any visas not required for the classes specified in paragraph
(1), to qualitied immigrants who are members of the professions holding advanced
degrees or their equivalent or who because of their exceptional ability in the sciences,
arts, or business, will substantially benefit prospectively the national economy, cultural
or educational interests, or welfare of the United States, and whose services in the
sciences, arts, professions, or business are sought by an employer in the United States.

(B) (i) 1/ 1a/' Subject to clause (ii), the Attorney General may, when the Attorney
General deems it to be in the national interest, waive the requirements

of subparagraph (A) that an alien's services in the sciences, arts, professions, or business
be sought by an employer in the United States.

(i) (I) The Attorney General shall grant a national interest waiver pursuant to clause (i)
on behalf of any alien physician with respect to whom a petition for preference
classification has been filed under subparagraph (A) if--

(aa) the alien physician agrees to work full time as a physician in an area or

areas designated by the Secretary of Health and Human Services as having a

shortage of health care professionals or at a health care facility under the
jurisdiction of the Secretary of Veterans Affairs; and

(bb) a Federal agency or a department of public health in any State has
previously determined that the alien physician's work in such an area or at such
facility was in the public interest.

(II) No permanent resident visa may be issued to an alien physician described in
subclause (I) by the Secretary of State under section 204(b) , and the Attorney General
may not adjust the status of such an alien physician from that of a nonimmigrant alien
to that of a permanent resident alien under section 245 , until such time as the alien has
worked full time as a physician for an aggregate of 5 years (not including the time
served in the status of an alien described in section 101(a)(15)(J) ), in an area or areas
designated by the Secretary of Health and Human Services as having a shortage of
health care professionals or at a health care facility under the jurisdiction of the
Secretary of Veterans Affairs.

(II1) Nothing in this subparagraph may be construed to prevent the filing of a petition
with the Attorney General for classification under section 204(a) , or the filing of an
application for adjustment of status under section 245 , by an alien physician described
in subclause (I) prior to the date by which such alien physician has completed the service
described in subclause (II).

! Section 203(b)(2)(B) is amended in its entirety by section 117, of Public Law 106-113, Appendix A (H.R. 3421)
dated November 29, 1999.
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(IV) The requirements of this subsection do not affect waivers on behalf of alien
physicians approved under section 203(b)(2)(B) before the enactment date of this
subsection. In the case of a physician for whom an application for a waiver was filed
under section 203(b)(2)(B) prior to November 1, 1998, the Attorney General shall grant
a national interest waiver pursuant to section 203(b)(2)(B) except that the alien is
required to have worked full time as a physician for an aggregate of 3 years (not
including time served in the status of an alien described in section 101(a)(15)(J) ) before
a visa can be issued to the alien under section 204(b) or the status of the alien is
adjusted to permanent resident under section 245.

(C) Determination of exceptional ability. - In determining under subparagraph (A) whether an
immigrant has exceptional ability, the possession of a degree, diploma, certificate, or similar
award from a college, university, school, or other institution of learning or a license to practice
or certification for a particular protession or occupation shall not by itself be considered
sufficient evidence of such exceptional ability.

(3) Skilled workers, professionals, and other workers.-

(A) In general. - Visas shall be made available, in a number not to exceed 28.6 percent of such
worldwide level, plus any visas not required for the classes specified in paragraphs (1) and (2), to
the following classes of aliens who are not described in paragraph (2):

(i) Skilled workers. - Qualified immigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing skilled labor (requiring at least 2 years
training or experience), not of a temporary or seasonal nature, for which qualified
workers are not available in the United States.

(i) Professionals. - Qualified immigrants who hold baccalaureate degrees and who are
members of the professions.

(iii) Other workers. - Other qualified immigrants who are capable, at the time of
petitioning for classification under this paragraph, of performing unskilled labor, not of a
temporary or seasonal nature, for which qualified workers are not available in the
United States.

(B) Limitation on other workers. - Not more than 10,000 of the visas made available
under this paragraph in any fiscal year may be available for qualified immigrants
described in subparagraph (A)(iii).

(C) Labor certification required.- An immigrant visa may not be issued to an immigrant under
subparagraph (A) until the consular officer is in receipt of a determination made by the
Secretary of Labor pursuant to the provisions of section 212(a)(5)(A).
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Title 8, Code of Federal Regulations, Section 204.5(k) — Advanced-Degree

Professionals or Aliens of Exceptional Ability
(Sections most relevant to NIW adjudication marked in orange)

(k) Aliens who are members of the professions holding advanced degrees or aliens of
exceptional ability. (1) Any United States employer may file a petition on Form I-140 for
classification of an alien under section 203(b)(2) of the Act as an alien who is a member
of the professions holding an advanced degree or an alien of exceptional ability in the
sciences, arts, or business. If an alien is claiming exceptional ability in the sciences, arts,
or business and is seeking an exemption from the requirement of a job offer in the United
States pursuant to section 203(b)(2)(B) of the Act, then the alien, or anyone in the alien's
behalf, may be the petitioner.

(2) Definitions. As used in this section: Advanced degree means any United States academic
or professional degree or a foreign equivalent degree above that of baccalaureate. A
United States baccalaureate degree or a foreign equivalent degree followed by at least
five years of progressive experience in the specialty shall be considered the equivalent of
a master's degree. If a doctoral degree is customarily required by the specialty, the alien
must have a United States doctorate or a foreign equivalent degree.

Ixceptional ability in the sciences, arts, or business means a degree of expertise
significantly above that ordinarily encountered in the sciences, arts, or business.

Profession means one of the occupations listed in section 101(a)(32) of the Act, as well as
any occupation for which a United States baccalaureate degree or its foreign equivalent is
the minimum requirement for entry into the occupation.

(3) Initial evidence. The petition must be accompanied by documentation showing that the
alien is a professional holding an advanced degree or an alien of exceptional ability in the
sciences, the arts, or business.

(1) To show that the alien is a professional holding an advanced degree, the petition must be
accompanied by:

(A) An official academic record showing that the alien has a United States advanced degree
or a foreign equivalent degree; or

(B) An official academic record showing that the alien has a United States baccalaureate
degree or a foreign equivalent degree, and evidence in the form of letters from current or
former employer(s) showing that the alien has at least five years of progressive post-
baccalaureate experience in the specialty.

(i1) To show that the alien is an alien of exceptional ability in the sciences, arts, or business,
the petition must be accompanied by at least three of the following:
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(A) An official academic record showing that the alien has a degree, diploma, certiﬁcat‘e, or
similar award from a college, university, school, or other institution of learning relating to
the area of exceptional ability;

(B) Evidence in the form of letter(s) from current or former employer(s) showing that the ‘
alien has at least ten years of full-time experience in the occupation for which he or she is
being sought;

(C) A license to practice the profession or certification for a particular profession or
occupation;

(D) Evidence that the alien has commanded a salary, or other renumeration for services,
which demonstrates exceptional ability;

(E) Evidence of membership in professional associations; or

(F) Evidence of recognition for achievements and significant contributions to the industry or
field by peers, governmental entities, or professional or business organizations.

(iii) If the above standards do not readily apply to the beneficiary's occupation, the
petitioner may submit comparable evidence to establish the beneficiary's eligibility.

(4) Labor certification or evidence that alien qualifies for Labor Market Information Pilot
Program—(i) General. Every petition under this classification must be accompanied by
an individual labor certification from the Department of Labor, by an application for
Schedule A designation (if applicable), or by documentation to establish that the alien
qualifies for one of the shortage occupations in the Department of Labor's Labor Market
Information Pilot Program. To apply for Schedule A designation or to establish that the
alien's occupation is within the Labor Market Information Program, a fully executed
uncertified Form ETA-750 in duplicate must accompany the petition. The job offer
portion of the individual labor certification, Schedule A application, or Pilot Program
application must demonstrate that the job requires a professional holding an advanced
degree or the equivalent or an alien of exceptional ability.

(i1) Exemption from job offer. The director may exempt the requirement of a job offer, and
thus of a labor certification, for aliens of exceptional ability in the sciences, arts, or
business if exemption would be in the national interest. To apply for the exemption, the
petitioner must submit Form ETA-750B, Statement of Qualifications of Alien, in

duplicate, as well as evidence to support the claim that such exemption would be in the
national interest.
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Adjudicator’s Field Manual, Chapter 22.2, Section (j)(2)
Adjudicating Forms 1-140 Involving Exceptional Ability

...Alternatively, an alien may qualify for E21 visa preference classification if: (a) he or she has
exceptional ability in the sciences, arts, or business, (b) will substantially benefit prospectively
the national economy, cultural or educational interests, or welfare of the United States, and (c) if
the alien's services in one of those fields are sought by an employer in the United States. Note
that the term "exceptional ability" is defined in 8 CFR 204.5(k)(i)(2) as "a degree of expertise
significantly above that ordinarily encountered in the sciences, arts, or business.” This standard is
of course lower than that for E11 aliens of extraordinary ability.

(A) Evaluation of Evidence Submitted in Support of a Petition for an Alien of Exceptional
Ability. [Revised 12/22/2010, AD 10-41; PM-602-0005.1]

8 CFR 204.5(k)(3)(ii) describes the various types of initial evidence that must be submitted in
support of an 1-140 petition for an alien of exceptional ability. The initial evidence must include
evidence of at least three of the types of evidence listed in 8 CFR 204.5(k)(3)(ii).

USCIS officers should use a two-part analysis to evaluate the evidence submitted with the
petition to demonstrate eligibility under 203(b)(2) of the INA. First, USCIS officers should
objectively evaluate the evidence submitted by the petitioner to determine, by a preponderance of
the evidence, which evidence meets the parameters of the regulatory description applicable to
that type of evidence (referred to as "regulatory criteria"). Second, USCIS officers should
evaluate the evidence together when considering the petition in its entirety for the final merits
determination regarding the required high level of expertise for the visa category.

Part One; Evaluate Whether the Evidence Provided Meets any of the Regulatory Criteria. The
determination in Part One is limited to determining whether the evidence submitted with the
petition is comprised of at least three of the six regulatory criteria listed at 8 CFR 204.5(k)(3)(ii)
(as discussed below), applying a preponderance of the evidence standard.

Note:

While USCIS officers should consider the quality and caliber of the evidence
when required by the regulations to determine whether a particular regulatory
criterion has been met, USCIS officers should not make a determination
regarding whether or not the alien is an alien of exceptional ability in Part
One of the case analysis.

Following is a list of the types of evidence listed at 8 CFR 204.5(k)(3)(ii) applicable to this
immigrant classification. Note that in some cases, evidence relevant to one criterion may be
relevant to other criteria set forth in these provisions.

8 CFR 204.5(k)(3)(ii)
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(A) An official academic record showing that the alien has a degree, diploma, certificate, or
similar award from a college, university, school, or other institution of learning relating to the N
area of exceptional ability;

(B) Evidence in the form of letter(s) from current or former employer(s) showing that the alien
has at least ten years of full-time experience in the occupation for which he or she is being
sought; '

(C) A license to practice the profession or certification for a particular profession or occupation;

(D) Evidence that the alien has commanded a salary, or other renumeration [sic] for services,
which demonstrates exceptional ability;

Koo
1To satisfy this criterion, the evidence must show that the alien has
commanded a salary or remuneration for services that is indicative of his or

her claimed exceptional ability relative to others working in the field.
i

(E) Evidence of membership in professional assocmtlons, or

(F) Evidence of recognition for achievements and significant contrlbutlons to the 1ndustry or
field by peers, governmental entities, or professional or business organizations.

Additionally, 8 CFR 204.5(k)(3)(iii), states, "If the above standards to not readily apply to the N
beneficiary's occupation, the petitioner may submit comparable evidence to establish the-
beneficiary's eligibility.,

Note: This regulatory provision provides petitioners the opportunity to submit comparable
evidence to establish the alien beneficiary's eligibility, if it is determined that the standards
described in 8 CFR 204.5(k)(3)(ii) do not readily apply to the alien's occupation. When
evaluating such "comparable" evidence, consider whether the 8 CFR 204.5(k)(3)(ii) criteria are
readily applicable to the alien's occupation and, if not, whether the evidence provided is truly
comparable to the criteria listed in that regulation.

General assertions that any of the six objective criteria described in 8 CFR 204.5(k)(3)(ii) do not
readily apply to the alien's occupation are not probative and should be discounted. Similarly,
claims that USCIS should accept witness letters as comparable evidence are not persuasive. The
petitioner should explain why it has not submitted evidence that would satisfy at least three of
the criteria set forth in 8 CFR 204.5(k)(3)(ii) as well as why the evidence it has submitted is
"comparable" to that required under 8 CFR 204.5(k)(3)(ii).

Part One Note: Objectively meeting the regulatory criteria in part one alone does not establish
that the alien in fact meets the requirements for classification as an Alien of Exceptional Ability
under section 203(b)(2) of the INA.

For example:
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Being a member of professional associations alone, regardless of the caliber, should satisfy the
regulatory criteria in part one. However, for the analysis in part two, the alien’s membership
should be evaluated to determine whether it is indicative of the alien having a degree of expertise
significantly above that ordinarily encountered in the sciences, arts, or business.

The issue of whether the alien has a degree of expertise significantly above that ordinarily
encountered in the sciences, arts, or business should be addressed and articulated in part two of
the analysis, not in part one where USCIS officers are only required to determine if the evidence
objectively meets the regulatory criteria.

Part Two: Final Merits Determination. Meeting the minimum requirement by providing at least
three types of initial evidence does not, in itself, establish that the alien in fact meets the
requirements for classification as an alien of exceptional ability under section 203(b)(2) of the
INA. The quality of the evidence must be considered. In Part Two of the analysis, USCIS
officers should evaluate the evidence together when considering the petition in its entirety for the
final merits determination of whether or not the petitioner, by a preponderance of the evidence,
has demonstrated that the alien has a degree of expertise significantly above that ordinarily
encountered in the sciences, arts, or business.

If the USCIS officer determines that the petitioner has failed to demonstrate this requirement, the
USCIS officer should not merely make general assertions regarding this failure. Rather, the
USCIS officer must articulate the specific reasons as to why the USCIS officer concludes that
the petitioner, by a preponderance of the evidence, has not demonstrated that the alien is an alien
of exceptional ability under 203(b)(2) of the INA.

Note: The petitioner must demonstrate that the alien is above others in the field; qualifications
possessed by most members of a given field cannot demonstrate a degree of expertise
"significantly above that ordinarily encountered." Note that section 203(b)(2)(C) of INA
provides that mere possession of a degree, diploma, certificate or similar award from a college,
university school or other institution of learning shall not by itself be considered sufficient
evidence of exceptional ability. Therefore, formal recognition in the form of certificates and
other documentation that are contemporaneous with the alien's claimed contributions and
achievements may have more welght than letters prepared for the petition "recognizing" the
alien's achievements.

Excerpt from AFM Chapter 22.2 (Exceptional Ability) — Retrieved from USCIS Connect June 2016
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COUNSEL

Ruben N. Sarkisian, Glendale, California, for plaintiff-
appellant Poghos Kazarian.

Craig W. Kuhn and Elizabeth J. Stevens, Office of Immigra-
tion Litigation, Department of Justice, Washington, D.C.; for
defendant-appellee U.S. Citizenship & Immigration Services.

ORDER

The opinion with dissent filed on September 4, 2009, and
published at 580 F.3d 1030 (9th Cir. 2009), is withdrawn and
superceded by the opinion filed concurrently herewith.

With the filing of the new opinion, appellant’s pending
petition for rehearing/petition for rehearing en banc is
DENIED as moot, without prejudice to refiling a subsequent
petition for rehearing and/or petition for rehearing en banc.
See 9th Cir. G.O. 5.3(a).
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OPINION

D.W. NELSON, Senior Circuit Judge:

Poghos Kazarian appeals the District Court’s grant of sum-
mary judgment to the United States Citizenship and Immigra-
tion Service (“USCIS”), finding that the USCIS’s denial of an
“extraordinary ability” visa was not arbitrary, capricious, or
contrary to law. We have jurisdiction pursuant to 28 U.S.C.
§ 1291, and we affirm.

FACTUAL AND PROCEDURAL BACKGROUND

On December 31, 2003, Poghos Kazarian, a thirty-four-
year-old native and citizen of Armenia, filed an application
for an employment-based immigrant visa for “aliens of
extraordinary ability” (Form I-140) contending that he was an
alien with extraordinary ability as a theoretical physicist.

Kazarian received a Ph.D in Theoretical Physics from
Yerevan State University (“YSU”) in Yerevan, Armenia, in
1997. From 1997 to 2000, he remained at YSU as a Research
Associate, where, among other things, he “rev1ewe[d] [the]
diploma works of the Department’s graduates.”

At YSU, Kazarian specialized in non-Einsteinian theories
of gravitation. According to a colleague, “[t]his work offered
a mechanism for the control of solutions’ accuracy, which
guarantees the accuracy of calculations in many theories of
gravitation.” Kazarian “solve[d] [the] more than 20 year| ] old
problem of construction of the theory, satisfying the cosmog-
ony conception of worldwide acknowledged scientist, acade-
mician V.A. Hambartsumian.”

Since 2000, Kazarian has served as a Physics / Math / Pro-
gramming Tutor, an Adjunct Physics and Mathematics
Instructor, and a Science Lecture Series speaker at Glendale
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Community College (“GCC”). Between 2000 and 2004,
Kazarian’s work ‘at GCC was on a volunteer basis.

In support of his application, Kazarian submitted several
letters of reference. The first reference was a letter from Dr.
Kip S. Thorne, the Feynman Professor of Theoretical Physics
at California’s Institute of Technology. Dr. Thorne, who
worked in the same research group as Kazarian, stated that he
had “formed a good opinion of Dr. Kazarian’s research. It is
of the caliber that one would expect from a young professor
at a strong research-oriented university in the United States.”
Kazarian also provided letters from professors at YSU, stating
that Kazarian “possesse[d] great ability and considerable
potency in science,” was “a young scientist with enough sci-
entific potential,” had “high professionalism,” and had “dis-
played himself as exceptionally diligent, hard-working, [and]
highly qualified.” Finally, Kazarian submitted three letters
from colleagues at GCC praising his hard work and active
participation at GCC.

Kazarian also noted that he had authored a self-published
textbook, titled “Concepts in Physics: Classical Mechanics.”
According to one of his colleagues at GCC, the book “is cer-
tain to be required reading in many secondary schools, col-
leges and universities throughout the country.” Kazarian,
however, presented no evidence that the book was actually
used in any class. Kazarian also submitted two scholarly arti-
cles where the authors acknowledged him for his useful scien-
tific discussions. Kazarian also submitted his resume, which
listed six publications in Astrophysics that he had authored or
co-authored, as well as one e-print published in the public
web archives of the Los Alamos National Laboratory.

Finally, Kazarian presented evidence of his Science Lecture
Series at GCC. His resume also listed lectures at the 17th and
20th Pacific Coast Gravity Meetings, the Conference on
Strong Gravitational Fields at UC Santa Barbara, the 8th
International Symposium on the Science and Technology of
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Light Sources, and the Foundations of Gravitation and Cos-
mology, International School-Seminar.

In August 2005, the USCIS denied the petition. Kazarian
appealed the denial to the Administrative Appeals Office
(*AAO”). The AAO dismissed the appeal, finding that
Kazarian failed to satisfy any of the evidentiary criteria set
forth in the relevant “extraordinary ability” visa regulations.
Having exhausted his administrative remedies, Kazarian filed
a complaint in the Central District of California. The District
Court granted the USCIS’s motion for summary judgment,
and Kazarian timely appealed to this court.

STANDARD OF REVIEW

This court “review[s] the entry of summary judgment de
novo.” Family Inc. v. U.S. Citizenship & Immigration Servs.,
469 F.3d 1313, 1315 (9th Cir. 2006). “However, the underly-
ing agency action may be set aside only if ‘arbitrary, capri-
cious, an abuse of discretion, or otherwise not in accordance
with law.” ” Id. (quoting 5 U.S.C. § 706(2)(A)). “We have
held it an abuse of discretion for the Service to act if there is
no evidence to support the decision or if the decision was
based on an improper understanding of the law.” Tongatapu
Woodcraft Hawaii Ltd. v. Feldman, 736 F.2d 1305, 1308 (9th
Cir. 1984) (internal quotations omitted).

“In circumstances where an agency errs, we may evaluate
whether such an error was harmless.” Gifford Pinchot Task
Force v. U.S. Fish and Wildlife Serv., 378 F.3d 1059, 1071
(9th Cir. 2004); see 5 U.S.C. § 706. “In the context of agency
review, the role of harmiess error is constrained. The doctrine
may be employed only ‘when a mistake of the administrative
body is one that clearly had no bearing on the procedure used
or the substance of decision reached.” ” Gifford Pinchot, 378
F.3d at 1071 (citing Buschmann v. Schweiker, 676 F.2d 352,
358 (9th Cir. 1982)) (emphasis added by the Gifford Pinchot
court). “We will not usually overturn agency action unless
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there is a showing of prejudice to the petitioner.” Safari Avia-
tion Inc. v. Garvey, 300 F.3d 1144, 1150 (9th Cir. 2002).

DISCUSSION
A. THE “EXTRAORDINARY ABILITY” VISA

[1] Pursuant to 8 U.S.C. § 1153(b)(1)(A), aliens may apply
for a visa on the basis of “extraordinary ability.” An alien can
prove an extraordinary ability in one of two ways. The first
is “evidence of a one-time achievement (that is, a major, inter-
national recognized award).” 8 C.F.R. § 204.5(h)(3). Receipt
of the Nobel prize is the quintessential example of a major
award. H.R. Rep. No. 101-723(1 & II) (1990), reprinted in
1990 U.S.C.C.A.N. 6710, 6739. Kazarian concedes that he
has won no such prize.

The second way to prove extraordinary ability is to provide
evidence of at least three of the following:

(i) Documentation of the alien’s receipt of lesser
nationally or internationally recognized prizes or
awards for excellence in the field of endeavor;

(ii) Documentation of the alien’s membership in
associations in the field for which classification is
sought, which require outstanding achievements of
their members, as judged by recognized national or
international experts in their disciplines or fields;

(iii) Published material about the alien in profes-
sional or major trade publications or other major
media, relating to the alien’s work in the field for
which classification is sought. Such evidence shall
include the title, date, and author of the material, and
any necessary translation;

(iv) Evidence of the alien’s participation, either indi-
vidually or on a panel, as a judge of the work of oth-



KazariaN v, USCIS 3437

ers in the same or an allied field of specification for
which classification is sought;

(v) Evidence of the alien’s original scientific, schol-
arly, artistic, athletic, or business-related contribu-
tions of major significance in the field;

(vi) Evidence of the alien’s authorship of scholarly
articles in the field, in professional or major trade
publications or other major media;

(vii) Evidence of the display of the alien’s work in
the field at artistic exhibitions or showcases;

(viii) Evidence that the alien has performed in a
leading or critical role for organizations or establish-
ments that have a distinguished reputation;

(ix) Evidence that the alien has commanded a high
salary or other significantly high remuneration for
services, in relation to others in the field; or

(x) Evidence of commercial successes in the per-
forming arts, as shown by box office receipts or
record, cassette, compact disk, or video sales.

8 C.F.R. § 204.5(h)(3). If a petitioner has submitted the requi-
site evidence, USCIS determines whether the evidence dem-
onstrates both a “level of expertise indicating that the
individual is one of that small percentage who have risen to
the very top of the[ir] field of endeavor,” 8 C.F.R.
§ 204.5(h)(2), and “that the alien has sustained national or
international acclaim and that his or her achievements have
been recognized in the field of expertise.” 8 C.F.R.
§ 204.5(h)(3). Only aliens whose achievements have garnered
“sustained national or international acclaim” are eligible for
an “extraordinary ability” visa. 8 U.S.C. § 1153(b)(1)(A)().
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The “extraordinary ability” visa can be better understood in
context. Under the Immigration Act of 1990, thousands of
employment-based visas were created according to three
employment preferences. Pub. L. No. 101-649, 101 Stat.
4978. “Aliens with extraordinary ability” are “priority work-
ers” and have the first preference. 8 U.S.C. § 1153(b)(1).

“Extraordinary ability” is distinct from “exceptional abili-
ty,” however, which receives second preference. Compare id.
§ 1153(b)(1)(A) (emphasis added), with id. § 1153(b)(2)
(emphasis added).! To qualify for the “exceptional ability”
visa, a petitioner must make a lesser showing of ability, and
need only show three of the following:

(A) An official academic record showing that the
alien has a degree, diploma, certificate, or similar
award from a college, university, school, or other
institution of learning relating to the area of excep-
tional ability;

(B) Evidence in the form of letter(s) from current or
former employer(s) showing that the alien has at
least ten years of full-time experience in the occupa-
tion for which he or she is being sought;

(C) A license to practice the profession or certifica-
tion for a particular profession or occupation;

(D) Evidence that the alien has commanded a salary,
or other remuneration for services, which demon-
strates exceptional ability;

(E) Evidence of membership in professional associa-
tions; or

Skilled workers, professionals, and “other workers” make up the third
preference. Id. § 1153(b)(3}.
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(F) Evidence of recognition for achievements and
significant contributions to the industry or field by
peers, governmental entities, or professional or busi-
ness organizations.

8 C.F.R. § 204.5(K)(3)(ii).

[2] To qualify for an “exceptional ability” visa, however,
the alien must also provide evidence that his services are
sought by a United States employer. Id. The “extraordinary
ability” visa thus has considerable advantages. Unlike the
“exceptional ability” visa petition, the “extraordinary ability”
petition is not dependent on an actual offer for employment
in the United States, and is exempt from the time-consuming
labor certification process, which requires that employers first
test the marketplace for existing qualified domestic workers.
Compare id. § 204.5(h)(3)(5), with id. § 204.5(k)(4).

[3] Interpretation of the statutory and regulatory require-
ments for the “extraordinary ability” visa presents a question
of first impression for this court. The scant caselaw indicates
that “[t]he regulations regarding this preference classification
are extremely restrictive.” Lee v. Ziglar, 237 F. Supp.2d 914,
918 (N.D. I11.2002) (finding that “arguably one of the most
famous baseball players in Korean history” did not qualify for
the visa as a baseball coach for the Chicago White Sox
because his acclaim was limited to his skills as a player and
not as a coach); ¢f Grimson v. INS, 934 F.Supp. 965, 969
(N.D. 1. 1996) (finding denial arbitrary and capricious where
NHL hockey enforcer was one of the top three players in the
world and agency improperly discounted the importance of
the enforcer position); Muni v. INS, 891 F.Supp. 440 (N.D. Ill.
1995) (finding the agency improperly discounted evidence for
an NHL hockey player who won the Stanley Cup three times,
won “most underrated defenseman,” was paid more than the
average NHL player, submitted numerous articles establishing
his stature in the hockey world, and provided affidavits from
eight renowned hockey players stating that he was highly
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regarded); Buletini v. INS, 860 F.Supp. 1222 (E.D. Mich.
1994) (finding denial was arbitrary and capricious where
Albanian physician won a national award, published a medi-
cal dictionary and numerous articles, was responsible for gen-
eral health projects, and served as an adjunct professor);
Matter of Price, 20 1. & N. Dec. 953, 955-56 (BIA 1994)
(granting the visa petition to a professional golfer who won
the 1983 World Series of Golf and the 1991 Canadian Open,
ranked 10th in the 1989 PGA Tour, collected $714,389 in
1991, provided numerous affidavits from well-known and cel-
ebrated golfers, and received widespread major media cover-

age).
- B. APPLICATION TO KAZARIAN

The AAO found that Kazarian did not meet any of the reg-
ulatory criteria. Only four of the ten are at issue in this appeal.
We find that the AAO erred in its consideration of two of
these issues.

1. Authorship of Scholarly Articles in the Field of
Endeavor

Pursuant to 8 C.F.R. § 204.5(h)(3)(vi), Kazarian submitted
proof of his six articles in Astrophysics and his e-print in the
Los Alamos National Laboratory archives, but did not demon-
strate that other scholars had cited to his publications. The
AAO held that without evidence of such citations, Kazarian’s
articles did not meet the regulatory definition of evidence,
because “publication of scholarly articles is not automatically
evidence of sustained acclaim” and “we must consider the
research community’s reaction to these articles.”

[4] The AAO’s conclusion rests on an improper under-
standing of 8 C.F.R. § 204.5(h)(3)(vi). Nothing in that provi-
sion requires a petitioner to demonstrate the research
community’s reaction to his published articles before those
articles can be considered as evidence, and neither USCIS nor
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an AAO may unilaterally impose novel substantive or eviden-
tiary requirements beyond those set forth at 8 C.F.R. § 204.5.
Love Korean Church v. Chertoff, 549 F.3d 749, 758 (9th Cir.
2008). While other authors’ citations (or a lack thereof) might
be relevant to the final merits determination of whether a peti-
tioner is at the very top of his or her field of endeavor, they
are not relevant to the antecedent procedural question of
whether the petitioner has provided at least three types of evi-
dence. 8 C.F.R. §204.5(h)(3). “If the agency intended to
impose [peer citations] as a threshold requirement, we have
little doubt that such records would have been included
among the detailed substantive and evidentiary requirements
set forth at 8 C.F.R. §204.5[(h)(3)(i)~(x)].” Love Korean
Church, 549 F.3d at 758. I

{

2. Participation as a Judge of the Work of Others

Pursuant to 8 C.F.R. § 204.5(h)(3)(iv), Kazarian submitted
proof that he was a judge of graduate-level diploma works at
Yerevan State University. The AAO held that “reviewing
‘diploma works’ for fellow students at one’s own university
is not persuasive evidence of acclaim beyond that university,”
and that absent “evidence that the petitioner served as an
external dissertation reviewer for a university with which he
is not otherwise affiliated,” Kazarian’s submission did not
meet the regulatory definition of evidence.

[S] The AAO’s conclusion rests on an improper under-
standing of 8 C.F.R. § 204.5(h)(3)(iv). Nothing in that provi-
sion suggests that whether judging university dissertations
counts as evidence turns on which university the judge is
affiliated with. Again, while the AAO’s analysis might be rel-
evant to a final merits determination, the AAO may not uni-
laterally impose a novel evidentiary requirement. Love
Korean Church, 549 F.3d at 758.
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3. Evidence of Original Scientific or Scholarly
Contributions of Major Significance in the Field of
Endeavor

[6] Pursuant to 8 C.F.R. § 204.5(h)(3)(v), Kazarian submit-
ted letters from physics professors attesting to his contribu-
tions in the field. The AAO found that his contributions were
not major, and thus did not meet the regulatory definition of
evidence. The AAQ’s analysis here is consistent with the rele-
vant regulatory language, and the AAO’s determination that
Kazarian did not submit material that met the regulatory defi-
nition of evidence set forth at 8 C.F.R. § 204.5(h)(3)(v) is nei-
ther arbitrary, capricious, nor an abuse of discretion.

4. Display of the Alien’s Work at Artistic Exhibitions or
Showcases

[7] Pursuant to 8 C.F.R. § 204.5(h)(3)(vii), Kazarian sub-
mitted proof that he had self-published a textbook, had given
lectures at a community college, and had made presentations
at conferences. The AAO found that none of these activities
were displays at artistic exhibitions or showcases. The AAO’s
analysis here is again consistent with the relevant regulatory
language, and the AAO’s determination that Kazarian did not
submit evidence as defined at 8 C.F.R. § 204.5(h)(3)(vii) is
neither arbitrary, capricious, nor an abuse of discretion.

C. HARMLESSNESS

Having found that the AAO erred by unilaterally introduc-
ing new evidentiary requirements into 8 C.F.R.
§ 204.5(h)(3)(iv) and (vi), we must now determine whether
these errors were prejudicial. 5 U.S.C. § 706; Tucson Herpe-
tological Soc. v. Salazar, 566 F.3d 870, 879-80 (9th Cir.
2009). They were not.

The AAO held that Kazarian provided zero of the ten types
of evidence set forth at 8 C.F.R. §204.5(h)(3)(i)-(x). The
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AAOQO should have held that Kazarian presented two types of
evidence. The regulation requires three types of evidence. 8
C.F.R. § 204.5(h)(3).

[8] Whether an applicant for an extraordinary visa presents
two types of evidence or none, the proper procedure is to
count the types of evidence provided (which the AAO did),
and the proper conclusion is that the applicant has failed to
satisfy the regulatory requirement of three types of evidence
(as the AAO concluded). 8 C.F.R. §204.5(h)(3). Here,
although the AAO committed clear legal error, that error
“clearly had no bearing” on either “the procedure used or the
substance of decision reached.” Gifford Pinchot, 378 F.3d at
1071 (quotations omitted).

CONCLUSION

[9] Although Kazarian appears to be a well-respected,
promising physicist, who may well have been able to qualify
for an “exceptional ability” visa, he instead applied for an
“extraordinary ability” visa, and presented only two of the
types of evidence set forth at 8 C.F.R. § 204.5(h)(3)(i)-(x),
and the “extraordinary ability” visa regulations require three.
The AAO’s conclusion that Kazarian presented zero types of
evidence was in error, but the error was harmless. Kazarian
failed to establish his eligibility for an “extraordinary ability”
visa, and the District Court correctly granted USCIS® sum-
mary judgment motion.

AFFIRMED.

PREGERSON, Circuit Judge, concurring:

I am pleased to concur in Judge Nelson’s opinion. I write
separately, however, to emphasize the injustice perpetrated by
our immigration laws and system in this case. Dr. Poghos
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Kazarian received his Ph.D. in the field of theoretical physics
from Yerevan State University and, since arriving in the
United States, has continued to research and teach in this
challenging field. Starting around 2000, Dr. Kazarian partici-
pated in a research group headed by Dr. Kip Thorne at the
California Institute of Technology. Dr. Thorne, among others,
submitted a letter in support of Dr. Kazarian’s visa applica-
tion. Dr. Kazarian volunteers his teaching services at Glendale
Community College and has authored and published his own
physics textbook, Dr. Kazarian has received strong words of
praise from colleagues at Yerevan State University, Glendale
Community College, and the California Institute of Technol-
ogy. Dr. Kazarian’s contributions in the United States have
been undoubtedly valuable. Forcing Dr. Kazarian to depart
from our country would be undoubtedly wasteful and make
one think that there is something haywire in our system.
Although, as the opinion points out, Dr. Kazarian did not sub-
mit three of the types of evidence required for the “extraordi-
nary visa,” he would have been an excellent candidate for an
“exceptional ability” visa. Indeed, it was likely the error of an
ineffective lawyer that led Kazarian to apply for the wrong
visa in the first place.’

1At oral argument, Dr. Kazarian’s current counsel represented to the
court that the attorney who started Dr. Kazarian on the path of applying
for this “extraordinary ability” visa was George Verdin. Verdin is listed
as being indefinitely suspended from practice before the Immigration Ser-
vice, the Immigration Courts, and the Board of Immigration Appeals.
Executive Office for Immigration Review, Office of General Counsel, List
of Currentlty Disciplined Practitioners (Aug. 11, 2009),
http://www.usdoj.gov/eoir/profcond/chart.htm. Verdin has also been dis-
barred by the Supreme Court of Hawai’i. Office of Disciplinary Counsel
v. Verdin, No. 22349 (Haw. Sept. 27, 2001). It is distressing how many
good people—including the highly educated and the minimally educated
—fall prey to disreputable lawyers known to the immigration system.
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certification was still pending or after the labor certification was approved by the Department of
Labor (DOL).!

Lastly, this PM revises 4FM Chapter 22.2 to update the DOL e-mail address for USCIS officers
to use when making duplicate labor certification application requests. .

Scope .
This PM rescinds and supersedes all previously published policy. guidance? issued by USCIS and
the legacy Immigration and Naturalization Service (INS) specific to the evaluation of required

! See USCIS memorandum, Successor-in-Interest Determinations in Adjudication of Form I-140 Petitions; Adjudicators Field
Manual (AFM) Update to Chapter 22.2(b)(5) (4D09-37), dated August 6, 2009. It is noted on page 7 of that memorandum that

SII determinations could only be made in cases where the labor certification application had been approved prior to the transfer
of ownership.

WWW.HSCIS.gov
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initial evidence submitted in support of Form I-140 petitions under Title 8 Code of Federal
Regulations (8 CFR) sections 204.5(h)(3) and (4), 204.5(i)(3)(i), and 204.5(k)(3)(ii). Unless
specifically exempted herein, this PM applies to all USCIS officers adjudicating these petitions.

Authority

The Department of Homeland Security (DHS) has delegated to USCIS the authority to make
determinations of eligibility in immigrant petitions filed under INA 203(b) and 8 CFR 204.5. See
INA 103(a) generally.

Background

USCIS and INS have consistently recognized that Congress intended to set a very high standard for
individuals seeking immigrant classifications as aliens of extraordinary ability.® In order to qualify
for admission in this classification, an alien must, among other things, demonstrate sustained
national or international acclaim and that his or her achievements have been recognized in the
alien’s field of expertise in accordance with INA 203(b)(1)(A). Qualification under this
classification is reserved for the small percentage of individuals at the very top of their fields of
endeavor.8 CFR 204.5(h)(2).

The regulation at 8 CFR 204.5(h)(3), published in the Federal Register at 56 Fed. Reg. 60897
(Nov. 29, 1991), provides that a petition for an alien of extraordinary ability must be
accompanied by initial evidence that the alien has achieved the requisite acclaim and recognition
in the alien’s field of expertise. Such evidence must be either a one-time achievement (that is, a
major, internationally recognized award) or at least three out of the ten other types of evidence
listed in the regulation (e.g., scholarly articles, high salary, commercial successes).

The statutory provision for the Outstanding Professor or Researcher immigrant classification at INA
203(b)(1)(B) requires that the alien be recognized internationally as outstanding in a specific
academic field. Outstandlng Professors or Researchers should stand apart in the academlc
community through eminence and distinction based on international recognition. The regulation at
8 CFR 204.5(1)(3)(i) requires a petition for an outstanding professor or researcher to be
accompanied by evidence that the professor or researcher is recognized internationally as
outstanding in the academic field specified in the petition. This evidence must consist of at least
two out of the six types of evidence listed in the regulation (e.g., major prizes, membership in
associations).

The statutory provision for the Alien of Exceptional Ability immigrant classification at INA
203(b)(2)(A) requires that the alien will substantially benefit prospectively the national economy,
cultural or educational interests, or welfare of the United States because of his or her exceptional
ability in the sciences, arts, or business. The alien must also have a job offer from a U.S.

2 AFM sections that have not been updated by this memo shall remain in effect.
3 See House Report 101-723, 1990 U.S.C.C.A.N. 6710. (Sep. 19, 1990), 56 FR 60897 (Nov. 29, 1991).
* See 56 Fed. Reg. 30703 (July 5, 1991).
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employer to provide services in the sciences, arts, professions, or business.’ The regulation at 8
CFR 204.5(k)(2) defines exceptional ability in the sciences, arts, or business as having a degree
of expertise significantly above that ordinarily encountered in the sciences, arts, or business. The
regulation at 8 CFR 204.5(k)(3)(ii) requires that a petition for this immigrant classification must
be accompanied by documentation consisting of at least three out of six types of evidence listed
in the regulation (e.g., academic record, professional license, membership in professional
associations). ‘

In 2010, the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) reviewed the
Administrative Appeals Office’s (AAO) dismissal of a petitioner’s appeal of a denial of a petition
filed under 203(b)(1)(A) of the INA. Kazarian v. USCIS, 596 F.3d 1115 (9" Cir. 2010).
Although affirming the decision, the Ninth Circuit found that the AAO erred in its evaluation of the
initial evidence submitted with the petition pursuant to 8 CFR 204.5(h)(3). Specifically, the Ninth
Circuit concluded that while USCIS may have raised legitimate concerns about the significance
of the evidence submitted, those concerns should have been raised in a subsequent “final merits
determination” of whether the petitioner has the requisite extraordinary ability. Id. at 1122. The
Ninth Circuit further stated that the concerns were “not relevant to the antecedent procedural
question of whether the petitioner has provided at lleast three types of evidence.” Id. at 1121.

USCIS agrees with the Kazarian court’s two-part adjudicative approach to evaluating evidence
submitted in connection with petitions for aliens of extraordinary ability: (1) Determine whether
the petitioner or self-petitioner has submitted the required evidence that meets the parameters for
each type of evidence listed at 8 CFR 204.5(h)(3); and (2) Determine whether the evidence
submitted is sufficient to demonstrate that the beneficiary or self-petitioner meets the required
high level of expertise for the extraordinary ability immigrant classification during a final merits
determination. By contrast, the approach taken by USCIS officers in Kazarian collapsed these
two parts and evaluated the evidence at the beginning stage of the adjudicative process, with
each type of evidence being evaluated individually to determine whether the self-petitioner was
extraordinary.

The two-part adjudicative approach to evaluating evidence described in Kazarian simplifies the
adjudicative process by eliminating piecemeal consideration of extraordinary ability and shifting
the analysis of overall extraordinary ability to the end of the adjudicative process when a
determination on the entire petition is made (the final merits determination). Therefore, under
this approach, an objective evaluation of the initial evidence listed at 8 CFR 204.5(h)(3) will
continue as before; what changes is when the determination of extraordinary ability occurs in the
adjudicative process. USCIS believes that this approach will lead to decisions that more clearly
explain how evidence was considered, the basis for the overall determination of eligibility (or

lack thereof), and greater consistency in decisions on petitions for aliens with extraordinary
ability. .

3 No job offer is required for an alien of exceptional ability under INA 203(b)(2) if a waiver of the job offer in the
national interest (NIW) is granted under INA 203(b)(2)(B).
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This approach is equally applicable to the evaluation of evidence in the adjudication of petitions
for outstanding professors or researchers and aliens of exceptional ability. Similar evidentiary
requirements and qualitative analyses apply to these types of petitions. Therefore, a similar
adjudication process also should apply.

Policy

In order to promote consistency in decision-making, USCIS officers should use a two-part
approach for evaluating evidence submitted in support of all petitions filed for Aliens of
Extraordinary Ability, Outstanding Professors or Researchers, and Aliens of Exceptional Ability.
USCIS officers shouid first objectively evaluate each type of evidence submitted to determine if it
meets the parameters applicable to that type of evidence described in the regulations (also referred
to as “regulatory criteria™). USCIS officers then should consider all of the evidence in totality in
making the final merits determination regarding the required high level of expertise for the
immigrant classification.

Proof

USCIS officers are reminded that the standard of proof for most administrative immigration
proceedings, including petitions filed for Aliens of Extraordinary Ability, for Outstanding
Professors or Researchers, and for Aliens of Exceptional Ability is the “preponderance of the
evidence” standard. See Matter of Chawathe, 25 1&N Dec. 369 (AAO 2010). Thus, if the
petitioner submits relevant, probative, and credible evidence that leads USCIS to believe that the
claim is “more likely than not” or “probably true,” the petitioner has satisfied the standard of
proof. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm’r 1989); see also U.S. v. Cardozo-
Fonseca, 480 U.S. 421 (1987) (discussing “more likely than not” as a greater than 50% chance
of an occurrence taking place).

If a petitioner provides initial evidence (including but not limited to articles, publications,
reference letters, expert testimony, support letters) that is probative (e.g., does not merely recite
the regulations) and credible, USCIS officers should objectively evaluate such initial evidence
under a preponderance of the evidence standard to determine whether or not it is acceptable. In
other words, USCIS officers may not unilaterally impose novel substantive or evidentiary
requirements beyond those set forth in the regulations, but instead should evaluate the evidence
to determine if it falls within the parameters of the regulations applicable to that type of evidence
by a preponderance of the evidence standard. USCIS officers should then evaluate the evidence
together when considering the petition in its entirety to determine if the petitioner has established
by a preponderance of the evidence that the self-petitioner or beneficiary has the required high
level of expertise for the immigrant classification.

Implementation

Effective December 22, 2010, USCIS officers are to follow the amended procedures in this
update of the AFM, AD11-14, in the adjudication of all Form 1-140 petitions filed for Aliens of
Extraordinary Ability, Outstanding Professors or Researchers, and for Alien of Exceptional Ability
pending as of that date, as follows:
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1. Paragraph (1)(A) of Chapter 22.2(i) of the AFM is revised to read as follows:

(A) Evaluating Evidence Submitted in Support of a Petition for an Alien of
Extraordinary Ability. 8 CFR 204.5(h)(3) and (4) describe the various types of

evidence that must be submitted in support of an 1-140 petition for an alien of
extraordinary ability. In general, the petition must be accompanied by initial
evidence that: (a) the alien has sustained national or international acclaim; and
(b) the alien’s achievements have been recognized in the field of expertise. This
initial evidence must include either evidence of a one-time achievement (i.e., a
major international recognized award, such as the Nobel Prize), or at least three
of the types of evidence listed in 8 CFR 204.5(h)(3).

USCIS officers should use a two-part analysis to evaluate the evidence submitted
with the petition to demonstrate eligibility under 203(b)(1){A) of the INA. First,
USCIS officers should evaluate the evidence submitted by the petitioner to
determine, by a preponderance of the evidence, which evidence objectively meets
the parameters of the regulatory description applicable to that type of evidence
(referred to as “regulatory criteria”). Second, USCIS officers should evaluate the
evidence together when considering the detition in its entirety for the final merits
determination regarding the required high level of expertise for the immigrant
classification.

Part One: Evaluate Whether the Evidence Provided Meets any of the Regulatory
Criteria. The determination in Part One is limited to determining whether the
evidence submitted with the petition is comprised of either a one-time
achievement (that is, a major, internationally recognized award) or at least three
of the ten regulatory criteria listed at 8 CFR 204.5(h)(3) (as discussed below),
applying a preponderance of the evidence standard.

Note: While USCIS officers should consider the quality and caliber of the
evidence when required by the regulations to determine whether a particular
regulatory criterion has been met, USCIS officers should not make a
determination regarding whether or not the alien is one of that small percentage
who have risen to the very top of the field or if the alien has sustained national or
international acclaim in Part One of the case analysis. See the table below for

guidance on the limited determinations that should be made in Part One of the
E11 analysis:
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Part One Analysis of Evidence Submitted Under 8 CFR 204.5(h)(3) and (4)

Note: In some cases, evidence relevant to one criterion may be relevant to other
criteria set forth in 8 CFR 204.5(h)(3).

Regulation Limited Determination
8 CFR 1. Determine if the alien was the recipient of prizes or
204.5(h)(3)(i): | awards.
Documentation
of the alien's The description of this type of evidence in the regulation
receipt of provides that the focus should be on the alien's receipt of the
lesser awards or prizes, as opposed to his or her employer's receipt of
nationally or the awards or prizes.
internationally :
recognized 2. Determine whether the alien has received lesser
prizes or nationally or internationally recognized prizes or awards
awards for for excellence in the field of endeavor.
excellence in
the field of Relevant considerations regarding whether the basis for
endeavor; granting the prizes or awards was excellence in the field
include, but are not limited to:
e The criteria used to grant the awards or prizes;
¢ The national or international sngnlf cance of the awards or
prizes in the field; and
¢ The number of awardees or prize recipients as well as any
limitations on competitors (an award limited to competitors
from a single institution, for example, may have little national
or international significance).
8 CFR 1. Determine if the association for which the alien claims
204.5(h)(3)(ii): | membership requires that members have outstanding
Documentation | achievements in the field as judged by recognized experts

of the alien's
membership in
associations in
the field for
which
classification is
sought, which
require
outstanding
achievements
of their

in that field.

The petitioner must show that membership in the associations
is based on the alien being judged by recognized national or
international experts as having attained outstanding
achievements in the field for which classification is sought. For
example, admission to membership in the National Academy of
Sciences as a Foreign Associate requires individuals to be
nominated by an academy member, and membership is
ultimately granted based upon recognition of the individual's
distinguished achievements in original research. See




PM-602-0005.1: Evaluation of Evidence Submitted with Certain Form I-140 Petitions; Revisions
to the Adjudicator’s Field Manual (AFM) Chapter 22.2, AFM Update AD11-14

Page 7
7~ &

members, as www.nasonline.org.
judged by -
recognized Associations may have multiple levels of membership. The
national or level of membership afforded to the alien must show that in
international order to obtain that level of membership, the alien was judged
experts in their | by recognized national or international experts as having
disciplines or | attained outstanding achievements in the field for which
fields; classification is sought.
Relevant factors that may lead to a conclusion that the alien’s
membership in the associations was not based on outstanding
achievements in the field include, but are not limited to,
instances where the alien’s membership was based:
e Solely on a level of education or years of experience in a
particular field;
¢ On the payment of a fee or by subscribing to an
association’s publications; or
¢ On a requirement; compulsory or otherwise, for
employment in certain occupations, such as union
membership or guild affiliation for actors.
8 CFR 1. Determine whether the published material was related to
204.5(h)(3)(iii): | the alien and the alien’s specific work in the field for which
Published classification is sought.
material about
the alien in The published material should be about the alien relating to his
professional or | or her work in the field, not just about his or her employer or
major trade another organization that he or she is associated with. Note
publications or | that marketing materials created for the purpose of selling the
other major alien’s products or promoting his or her services are not

media relating
to the alien's
work in the .
field for which
classification is
sought. Such
evidence shall
include the
title, date, and
author of the
material, and
any necessary
translation;

generally considered to be published material about the
beneficiary.

2. Determine whether the publication qualifies as a
professional publication or major trade publication or a
major media publication.

Evidence of published material in professional or major trade
publications or in other major media publications about the alien
should establish that the circulation (on-fine or in print) is high
compared to other circulation statistics and show who the
intended audience of the publication is, as well as the title, date
and author of the material.
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classification is
sought;

8 CFR Determine whether the alien has acted as the judge of the
204.5(h)(3)(iv): | work of others in the same or an allied field of
Evidence of specialization.
the alien’s ,
participation, The petitioner must show that the alien has not only been
either invited to judge the work of others, but also that the alien

| individually or | actually participated in the judging of the work of others in the
on a panel, as | same or allied field of specialization.
a judge of the ,
work of others | For example:
in the same or | e« Peer reviewing for a scholarly journal, as evidenced by a
an allied field request from the journal to the alien to do the review,
of accompanied by proof that the review was actually
specialization completed.
for which  Serving as a member of a Ph.D. dissertation committee that

makes the final judgment as to whether an individual
candidate’s body of work satisfies the requirements for a
doctoral degree, as evidenced by departmental records.

8 CFR 1. Determine whether the alien has made original
204.5(h)(3)(v): | contributions in the field.

Evidence of

the alien’s 2. Determine whether the alien’s original contributions are
original of major significance to the field.

scientific,

scholarly, USCIS officers must evaluate whether the original work

artistic, constitutes major, significant contributions to the field. Although
athletic, or funded and published work may be “original,” this fact alone is
business- not sufficient to establish that the work is of major significance.
related For example, peer-reviewed presentations at academic
contributions of | symposia or peer-reviewed articles in scholarly journals that
major have provoked widespread commentary or received notice from
significance in | others working in the field, or entries (particularly a goodly

the field; number) in a citation index which cite the alien's work as

authoritative in the field, may be probative of the significance of
the alien’s contributions to the field of endeavor.

USCIS officers should take into account the probative analysis
that experts in the field may provide in opinion letters regarding
the significance of the alien’s contributions in order to assist in
giving an assessment of the alien’s original contributions of
major significance. That said, not all expert letters provide such
analysis. Letters that specifically articulate how the alien’s
contributions are of major significance to the field and its impact
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on subsequent work add value. Letters that lack specifics and
simply use hyperbolic language do not add value, and are not
considered to be probative evidence that may form the basis for
meeting this criterion.

8 CFR 204.5 1. Determine whether the alien has authored scholarly

(h)(3)(vi): articles in the field.

Evidence of

the alien's As defined in the academic arena, a scholarly article reports on

authorship of | original research, experimentation, or philosophical discourse. It

scholarly is written by a researcher or expert in the field who is often

articles in the | affiliated with a college, university, or research institution. In

field, in general, it should have footnotes, endnotes, or a bibliography,

professional or | and may include graphs, charts, videos, or pictures as

major trade illustrations of the concepts expressed in the article.

publications or

other major For other fields, a scholarly article should be written for learned

media; persons in that field. ("Leamed“ is defined as "having or
demonstrating profound knowledge or scholarship"). Learned
persons include all persons having profound knowledge of a
field.
2. Determine whether the publication qualifies as a
professional publication or major trade publication or a
major media publication.
Evidence of published material in professional or major trade
publications or in other major media publications should
establish that the circulation (on-line or in print) is high
compared to other circulation statistics and who the intended
audience of the publication is.

8 CFR 204.5 1. Determine whether the work that was displayed is the

(h)(3)(vii): alien’s work product.

Evidence of

the display of | The description of this type of evidence in the regulation

the alien's provides that the work must be the alien's.

work in the

field at artistic | 2. Determine whether the venues (virtual or otherwise)

exhibitions or | where the alien’s work was displayed were artistic

showcases; exhibitions or showcases.
Webster’s online dictionary defines:
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Exhibition as a public showing.

(See: http:/iwww.merriam-webster.com/dictionary/exhibition)
Showcase as a setting, occasion, or medium for exhibiting
something or someone especially in an attractive or favorable
aspect.

(See: http.//www.merriam-webster.com/dictionary/showcase)

-8 CFR 204.5
(h)(3)(viii):
Evidence that
the alien has
performed in a

1. Determine whether the alien has performed in leading or
critical roles for organizations or establishments.

In evaluating such evidence, USCIS officers must examine
whether the role is (or was) leading or critical.

leading or

critical role for | If a leading role, the evidence must establish that the alien is (or
organizations | was) a leader. A title, with appropriate matching duties, can

or help to establish if a role is (or was), in fact, leading.
establishments

that have a If a critical role, the evidence must establish that the alien has
distinguished | contributed in a way that is of significant importance to the
reputation; outcome of the organization or establishment’s activities. A

supporting role may be considered “critical’ if the alien’s
performance in the role is (or was) important in that way. ltis
not the title of the alien’s role, but rather the alien’s performance
in the role that determines whether the role is (or was) critical.

This is one criterion where letters from individuals with personal
knowledge of the significance of the alien’s leading or critical
role can be particularly helpful to USCIS officers in making this
determination as long as the letters contain detailed and
probative information that specifically addresses how the
alien’s role for the organization or establishment was leading or
critical. Note: 8 CFR 204.5(g)(1) states that evidence of
experience “shall” consist of letters from employers.

2. Determine whether the organization or establishment
has a distinguished reputation.

USCIS officers should keep in mind that the relative size or
longevity of an organization or establishment is not in and of
itself a determining factor. Rather, the organization or
establishment must be recognized as having a distinguished
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reputation. Webster’s online dictionary defines distinguished as
1: marked by eminence, distinction, or excellence
<distinguished leadership and 2: befitting an eminent person <a
distinguished setting.

(See http:/iwww.merriam-webster.com/dictionary/distinquished)

8 CFR
204.5(h)(3)(ix):
Evidence that
the alien has
commanded a
high salary or
other
significantly
high
remuneration
for services, in
refation to
others in the
field:

1. Determine whether the alien’s salary or remuneration is
high relative to the compensation paid to others working in
the field.

Evidence regarding whether the alien’s compensation is high
relative to that of others working in the field may take many
forms. If the petitioner is claiming to meet this criterion, then
the burden is on the petitioner to provide appropriate evidence.
Examples may include, but are not limited to, geographical or
position-appropriate compensation surveys and organizational
justifications to pay above th compensation data. Three Web
sites that may be helpful in evaluating the evidence provided by
the petitioner are:

The Bureau of Labor Statistics (BLS):
http://www.bls.gov/bls/biswage.htm

The Department of Labor’s Career One Stop website:
http://iwww.careeronestop.org/SalariesBenefits/Sal_default.aspx

The Department of Labor’'s Office of Foreign Labor Certification
Online Wage Library:
http://www.flcdatacenter.com

Note: Aliens working in different countries should be evaluated
based on the wage statistics or comparable evidence in that
country, rather than by simply converting the salary to U.S.
dollars and then viewing whether that salary would be
considered high in the United States.

8 CFR Determine whether the alien has enjoyed commercial
204.5(h)}(3)(x): | successes in the performing arts.

Evidence of

commercial This criterion focuses on volume of sales and box office

| successes in

the performing
arts, as shown

receipts as a measure of the alien’s commercial success in the
performing arts. Therefore, the mere fact that an alien has
recorded and released musical compilations or performed in
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by box office theatrical, motion picture or television productions would be
receipts or insufficient, in and of itself, to meet this criterion. The evidence
record, must show that the volume of sales and box office receipts
cassette, reflect the alien’s commercial success relative to others
compact disk, | involved in similar pursuits in the performing arts.

or video sales.

8 CFR

204.5(h)(4): If
the standards
do not readily

Determine if the evidence submitted is comparable to the
evidence required in 8 CFR 204.5(h)(3).

This regulatory provision provides petitioners the opportunity to

apply to the submit comparable evidence to establish the alien beneficiary's
beneficiary’s eligibility, if it is determined that the standards described in 8
occupation, the | CFR 204.5(h)(3) do not readily apply to the alien’s occupation.
petitioner may | When evaluating such "comparable" evidence, consider
submit whether the 8 CFR 204.5(h)(3) criteria are readily applicable to
comparable the alien’s occupation and, if not, whether the evidence
evidence to provided is truly comparable to the criteria listed in that
establish the regulation.

beneficiary’s

eligibility. General assertions that any of the ten objective criteria

described in 8 CFR 204.5(h)(3) do not readily apply to the
alien’s occupation are not probative and should be discounted.
Similarly, claims that USCIS should accept witness letters as
comparable evidence are not persuasive. The petitioner should
explain why it has not submitted evidence that would satisfy at
least three of the criteria set forth in 8 CFR 204.5(h)(3) as well
as why the evidence it has submitted is “comparable” to that
required under 8 CFR 204.5(h)(3).

On the other hand, the following are examples of where 8 CFR
204.5(h)(4) might apply.

(1) An alien beneficiary who is an Olympic coach whose
athlete wins an Olympic medal while under the alien’s principal
tutelage would likely constitute evidence comparable to that in 8
CFR 204.5(h)(3)(v).

(2) Election to a national all-star or Olympic team might serve
as comparable evidence for evidence of memberships in 8 CFR
204.5(h)(3)(ii).

Note: There is no comparable evidence for the one-time
achievement of a major, international recognized award.
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Part One Note: Objectively meeting the regulatory criteria in part one alone does
not establish that the alien in fact meets the requirements for classification as an
Alien of Extraordinary Ability under section 203(b)(1)}(A) of the INA,

For example:

Participating in the judging of the work of others in the same or an allied field of
specialization alone, regardless of the circumstances, should satisfy the
regulatory criteria in part one. However, for the analysis in part two, the alien’s
participation should be evaluated to determine whether it was indicative of the
alien being one of that small percentage who have risen to the very top of the field
of endeavor and enjoying sustained national or international acclaim.

Publishing scholarly articles in professional or major trade publications or other
major media alone, regardless of the caliber, should satisfy the regulatory criteria
in part one. However, for the analysis in part two, the alien’s publications should
be evaluated to determine whether they were indicative of the alien being one of
that small percentage who have risen to the very%top of the field of endeavor and
enjoying sustained national or international acclaim.

The issue related to whether the alien is one of that small percentage who have
risen to the very top of the field of endeavor and enjoys sustained national or
international acclaim should be addressed and articulated in part two of the
analysis, not in part one where the USCIS officer is only required to determine if
the evidence objectively meets the regulatory criteria.

Part Two: Final Merits Determination. Meeting the minimum requirement of
providing required initial evidence does not, in itself, establish that the alien in
fact meets the requirements for classification as an alien of extraordinary ability
under section 203(b)(1)(A) of the INA. As part of the final merits determination,
the quality of the evidence also should be considered, such as whether the
judging responsibilities were internal and whether the scholarly articles (if
inherent to the occupation) are cited by others in the field. .

In Part Two of the analysis in each case, USCIS officers should evaluate the
evidence together when considering the petition in its entirety to make a final
merits determination of whether or not the petitioner, by a preponderance of the
evidence, has demonstrated that the alien has sustained national or international
acclaim and that his or her achievements have been recognized in the field of
expertise, indicating that the alien is one of that small percentage who has risen to
the very top of the field of endeavor.
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If the USCIS officer determines that the petitioner has failed to demonstrate
these requirements, the USCIS officer should not merely make general
assertions regarding this failure. Rather, the USCIS officer must articulate the
specific reasons as to why the USCIS officer concludes that the petitioner, by a
preponderance of the evidence, has not demonstrated that the alien is an alien of
extraordinary ability under section 203(b)(1)(A) of the INA.

& 2. The introductory language of paragraph (1)(E) of Chapter 22.2(i) of the 4FM is revised
to read as follows:

(E) Sustained National or International Acclaim. Under 8 CFR 204.5(h)(3), a
petition for an alien of extraordinary ability must be accompanied by evidence
that the alien has sustained national or international acclaim and that the alien's
achievements have been recognized in the field of expertise. In determining
whether the beneficiary has enjoyed “sustained" national or international acclaim,
bear in mind that such acclaim must be maintained. (According to Black’s Law
Dictionary, 1585 (9th Ed, 2009), the definition of sustain is “(1) to support or
maintain, especially over a long period of time; 6. To persist in making (an effort)
over a long period of time.”) However, the word “sustained” does not imply an
age limit on the beneficiary. A beneficiary may be very young in his or her career
and still be able to show sustained acclaim. There is also no definitive time
frame on what constitutes “sustained.” If an alien was recognized for a particular
achievement, the USCIS officer should determine whether the alien continues to
maintain a comparable level of acclaim in the field of expertise since the alien
was originally afforded that recognition. An alien may have achieved national or
international acclaim in the past but then failed to maintain a comparable ievel of
acclaim thereafter.

Note: Section 22.2(i)(1)(A) of this chapter describes the limited determinations
that should be made in Part One of the analysis to determine whether the alien
has met any of the evidentiary criteria claimed by the petitioner at 8 CFR
204.5(h)(3). However, the evidence evaluated in Part One is also reviewed in Part.
Two to determine whether the alien is one of that small percentage who has risen

- to the very top of the field of endeavor, and that he or she has sustained national
or international acclaim.

& 3. The existing text of paragraph (1)(F) of Chapter 22.2(i) of the AFM is removed and the
paragraph is reserved.

-

&= 4. Paragraph (2)(A) of Chapter 22.2(i) of the AFM is revised to read as follows:

(A) Evaluating Evidence Submitted in Support of a Petition for an Outstanding
Professor or Researcher. 8 CFR 204.5(i)(3) describes the evidence that must be
submitted in support of an I-140 petition for an outstanding professor or
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researcher. The evidence that must be provided in support of E12, outstanding
professor or researcher petitions must demonstrate that the alien is recognized
internationally as outstanding in the academic field specified in the petition. 8
CFR 204.5(i)(2) defines academic field as “a body of specialized knowledge
offered for study at an accredited United States university or institution of higher
education.” By regulatory definition, a body of specialized knowledge is larger
than a very small area of specialization in which only a single course is taught or
is the subject of a very specialized dissertation. As such, it would be acceptable
to find the alien is an outstanding professor or researcher in the claimed field
(e.g., particle physics vs. physics in general), as long as the petitioner has
demonstrated that the claimed field is “a body of specialized knowledge offered
for study at an accredited United States university or institution of higher
education.” In addition, the petition must be accompanied by an offer of
permanent, tenured, or tenure-track employment (limited to “permanent
positions” in the case of research positions) from a qualifying prospective
employer and evidence that the alien has had at least three years of experience
in teaching or research in the "academic field" in which the alien will be engaged.
See 8 CFR 204.5(i)(3)(ii) and (iii}. The definitions lfor "permanent" and "academic
field" can be found in 8 CFR 204.5(i)(2). :

USCIS officers should use a two-part analysis to evaluate the evidence submitted
Vaa\ with the petition to demonstrate eligibility under 203(b)(1)(B) of the INA. First,

' USCIS officers should evaluate the evidence submitted by the petitioner to
determine, by a preponderance of the evidence, which evidence objectively meets
the parameters of the regulatory description applicable to that type of evidence
(referred to as “regulatory criteria”). Second, USCIS officers should evaluate the
evidence together when considering the petition in its entirety for the final merits
determination regarding the required high level of expertise for the immigrant
classification.

Part One: Evaluate Whether the Evidence Provided Meets any of the Regulatory
Criteria. The determination in Part One is limited to determining whether the

evidence submitted with the petition is comprised of at least two of the six
regulatory criteria listed at 8 CFR 204.5(i)(3)(i) as discussed below, applying a
preponderance of the evidence standard.

Note: While USCIS officers should objectively consider the quality and caliber of
the evidence as required by the parameters of the regulations to determine
whether a particular regulatory criterion has been met, USCIS officers should not
make a determination relative to the alien’s claimed international recognition in
Part One of the case analysis. See the table below for guidance on the limited
determinations that should be made in Part One of the E12 analysis:
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Part One Analysis of Evidence Submitted Under 8 CFR 204.5(i)(3)(i)

Note: In some cases, evidence relevant to one criterion may be relevant to
other criteria set forth in 8 CFR 204.5(i)(3).

Regulation Limited Determination
8 CFR 1. Determine if the alien was the recipient of prizes or

204.5(i)(3)(i)(A): awards.
Documentation of
the alien's receipt | The description of this type of evidence in the regulation

of major prizes or | provides that the focus must be on the alien's receipt of the

awards for major prizes or awards, as opposed to his or her
outstanding employer's receipt of the prizes or awards.
‘achievement in the

academic field; 2. Determine whether the alien has received major

prizes or awards for outstanding achievement in the
academic field.

Relevant considerations regarding whether the basis for

granting the major prizes or awards for outstanding

achievement in the academic field include, but are not

limited to:

¢ The criteria used to grant the major prizes or awards;
and,

¢ The number of prize recipients or awardees as well as
any limitations on competitors (a prize or award limited
to competitors from a single institution, for example, may
not rise to the level of major).

8 CFR 1. Determine if the association for which the alien
204.5(i)(3)X(i)}(B): claims membership requires outstanding
Documentation of | achievements in the academic field.

the alien's

membership in The petitioner must show that membership in the
associations in the | associations is based on the alien’s outstanding
academic field achievements in the academic field.

which require

outstanding Associations may have multiple levels of membership.
achievements of The level of membership afforded to the alien must show
their members; that it requires outstanding achievements in the academic

field for which classification is sought.

Relevant factors that may lead to a conclusion that the
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alien’s membership in the association was not based on
outstanding achievements in the academic field include,
but are not limited to, instances where the alien’'s
membership was based:
o Solely on a level of education or years of
experience in a particular field; or
¢ On the payment of a fee or by subscribing to an
association’s publications.

8 CFR 1. Determine whether the published material was
204.5(i)(3)(i}C): about the alien’s work.

Published material :

in professional The published material should be about the alien’s work in
publications written | the field, not just about his or her employer or another

by others about organization that he or she is associated with. Articles that

the alien’s work in
the academic field.
Such material shall
include the title,
date, and author of
the material, and
any necessary
translation;

cite the alien’s work as one of multiple footnotes or
endnotes are not generally “about’ the alien’s work.

!
2. Determine whether the publication qualifies as a
professional publication.

Evidence of published material in professional publications
about the alien should establish the circulation (online or in
print) and that the intended audience of the publication, as
well as the title, date, and author of the material.

8 CFR
204.5(i)(3)(i)(D):
Evidence of the
alien’'s
participation, either
individually or on a
panel, as the judge
of the work of
others in the same
or an allied
academic field;

Determine whether the alien has participated either
individually or on a panel, as the judge of the work of
others in the same or an allied academic field.

The petitioner must show that the alien has not only been
invited to judge the work of others, but also that the alien
actually participated in the judging of the work of others in
the same or allied academic field.

For example:

o Peer reviewing for a scholarly journal, as evidenced by
a request from the journal to the alien to do the review,
accompanied by proof that the review was actually
completed.

¢ Serving as a member of a Ph.D. dissertation committee
that makes the final judgment as to whether an
individual candidate’s body of work satisfies the
requirements for a doctoral degree, as evidenced by
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departmental records.
8 CFR Determine whether the alien has made original
204.5(i)(3)(i)(E): scientific or scholarly research contributions to the

Evidence of the
alien's original
scientific or
scholarly research
contributions to the
academic field;

academic field.

As a reminder, this regulation does not require that
the alien’s contributions be of “major significance.”
That said, the description of this type of evidence in
the regulation does not simply require original
research, but an original scientific or scholarly

research contribution. Moreover, the description of
this type of evidence in the regulation requires that
the contribution must be “to the academic field” rather
than an individual laboratory or institution.

The regulations include a separate criterion for
scholarly articles at 8 CFR 204.5(i)(3)(i)(F).
Therefore, contributions are a separate evidentiary
requirement from scholarly articles.

Possible items that could satisfy this criteria, include but

are not limited to: '

o Citation history/patterns for the alien’s work, as
evidenced by number of citations, as well as an
examination of the impact factor for the journals in which
the alien publishes. While many scholars publish, not all
are cited or publish in journals with significant impact
factors. The petitioner may use web tools such as
GoogleScholar, SciFinder, and the Web of Science to
establish the number of citations and the impact factor
for journals.

¢ Since scholarly work tends to be specialized and to be
expressed in arcane and specialized language, USCIS
officers should take into account the probative analysis
that experts in the field may provide in opinion letters
regarding the alien’s contributions in order to assist in
giving an assessment of the alien’s original
contributions. That said, not all expert letters provide
such analysis. Letters that specifically articulate how
the alien has contributed to the field and its impact on
subsequent work add value. Letters that lack specifics
and simply use hyperbolic language do not add value,
and are not considered to be probative evidence that
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may form the basis for meeting this criterion.

8 CFR 1. Determine whether the alien has authored scholarly
204.5(i)(3)(i)(F)- articles in the field.

Evidence of the
alien's authorship | As defined in the academic arena, a scholarly article

of scholarly books | reports on original research, experimentation, or

or articles (in philosophical discourse. It is written by a researcher or
scholarly journals | expert in the field who is often affiliated with a college or
with international | university. It should have footnotes, endnotes, or a
circulation) in the | bibliography, and may include graphs, charts, videos, or
academic field; pictures as illustrations of the concepts expressed in the
article.

2. Determine whether the publication qualifies as a
scholarly book or as a scholarly journal with
international circulation in the academic field.

Evidence of published material i scholarly journals with
international circulation should establish that the circulation
_ (online or in print) is in fact, international, and who the

7 intended audience of the publication is. Scholarly journals
are typically written for a specialized audience often using
technical jargon. Articles normally include an abstract, a
description of methodology, footnotes, endnotes, and
bibliography (See
http://www.nova.edu/library/help/misc/glossary.himi#s).

Part One Note: Objectively meeting the regulatory criteria in part one, alone does
not establish that the alien in fact meets the requirements for-classification as an
outstanding professor or researcher under section 203(b)(1)(B) of the INA.

For example:

Participating in the judging of the work of others in the same or an allied
academic field alone, regardless of the circumstances, should satisfy the
regulatory criteria in part one. However, for the analysis in part two, the alien’s
participation should be evaluated to determine whether it was indicative of the
alien being recognized internationally as outstanding in a specific academic area.

Authorship of scholarly books or articles (in scholarly journals with international
circulation) in the academic field alone, regardless of the caliber, should satisfy
_the regulatory criteria in part one. However, for the analysis in part two, the
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alien’s authorship of book or articles should be evaluated to determine whether
they were indicative of the alien being recognized internationally as outstanding
in a specific academic area.

The issue of whether the alien is recognized internationally as outstanding in a
specific academic area should be addressed and articulated in part two of the
analysis, not in part one where the USCIS officer is only required to determine if
the evidence objectively meets the regulatory criteria.

Part Two: Final Merits Determination. Meeting the minimum requirement by
providing at least two types of initial evidence does not, in itself, establish that the
alien in fact meets the requirements for classification as an outstanding professor
or researcher under section 203(b)(1)(B) of the INA. The quality of the evidence
also must be considered. In Part Two of the analysis in each case, USCIS
officers should evaluate the evidence together when considering the petition in its
entirety to make a final merits determination of whether or not the petitioner, by a
preponderance of the evidence, has demonstrated that the alien is recognized
internationally as outstanding in a specific academic area.

If the USCIS officer determines that the petitioner has failed to demonstrate

. these requirements, the USCIS officer should not merely make general
assertions regarding this failure. Rather, the USCIS officer must articulate the
specific reasons as to why the USCIS officer concludes that the petitioner, by a
preponderance of the evidence, has not demonstrated that the alien is an
Outstanding Professor or Researcher under section 203(b)(1)(B) of the INA. .

& 5. Paragraph (2)(A) of Chapter 22.2(j) of the AFM is revised to read as follows:

(A) Evaluation of Evidence Submitted in Support of a Petition for an Alien of
Exceptional Ability. 8 CFR 204.5(k)(3)(ii) describes the various types of initial
evidence that must be submitted in support of an |-140 petition for an alien of
exceptional ability. The initial evidence must include evidence of at least three of
the types of evidence listed in 8 CFR 204.5(k)(3)(ii).

USCIS officers should use a two-part analysis to evaluate the evidence submitted
with the petition to demonstrate eligibility under 203(b)(2) of the INA. First, USCIS
officers should objectively evaluate the evidence submitted by the petitioner to
determine, by a preponderance of the evidence, which evidence meets the
parameters of the regulatory description applicable to that type of evidence
(referred to as “regulatory criteria”). Second, USCIS officers should evaluate the
evidence together when considering the petition in its entirety for the final merits
determination regarding the required high level of expertise for the visa category.
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Part One: Evaluate Whether the Evidence Provided Meets any of the Requlatory
Criteria. The determination in Part One is limited to determining whether the
evidence submitted with the petition is comprised of at least three of the six
regulatory criteria listed at 8 CFR 204.5(k)(3)(ii) (as discussed below), applying a
preponderance of the evidence standard.

Note: While USCIS officers should consider the quality and caliber of the
‘evidence when required by the regulations to determine whether a particular
regulatory criterion has been met, USCIS officers should not make a
determination regarding whether or not the alien is an alien of exceptional ability
in Part One of the case analysis.

Following is a list of the types of evidence listed at 8 CFR 204.5(k)(3)(ii)
applicable to this immigrant classification. Note that in some cases, evidence
relevant to one criterion may be relevant to other criteria set forth in these
provisions.

8 CFR 204.5(k)(3)(ii) i
(A) An official academic record showing that the alien has a degree, diploma,
certificate, or similar award from a college, university, school, or other

P institution of learning relating to the area of exceptional ability;

(B) Evidence in the form of letter(s) from current or former employer(s)
showing that the alien has at least ten years of full-time experience in the
occupation for which he or she is being sought;

(C) Alicense to practice the profession or certification for a particular
profession or occupation;

(D) Evidence that the alien has commanded a salary, or other remuneration
for services, which demonstrates exceptional ability;

Note: To satisfy this criterion, the evidence must show that the alien has
commanded a salary or remuneration for services that is indicative of his
or her claimed exceptional ability relative to others working in the field.

(E) Evidence of membership in professional associations; or
(F) Evidence of recognition for achievements and significant contributions to

the industry or field by peers, governmental entities, or professional or
business organizations.
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Additionally, 8 CFR 204.5(k)(3)(iii), states, “If the above'standards do not readily
apply to the beneficiary's occupation, the petitioner may submit comparable
evidence to establish the beneficiary's eligibility.

Note: This regulatory provision provides petitioners the opportunity to submit
comparable evidence to establish the alien beneficiary's eligibility, if it is
determined that the standards described in 8 CFR 204.5(k)(3)(ii) do not readily
apply to the alien’s occupation. When evaluating such "comparable" evidence,
consider whether the 8 CFR 204.5(k)(3)(ii) criteria are readily applicable to the
alien’s occupation and, if not, whether the evidence provided is truly comparable
to the criteria listed in that regulation.

General assertions that any of the six objective criteria described in 8 CFR
204.5(k)(3)(ii) do not readily apply to the alien’s occupation are not probative and
should be discounted. Similarly, claims that USCIS should accept witness letters
as comparable evidence are not persuasive. The petitioner should explain why it
has not submitted evidence that would satisfy at least three of the criteria set

| forth in 8 CFR 204.5(k)(3)(ii) as well as why the evidence it has submitted is

~ “comparable” to that required under 8 CFR 204.5(k)(3)(ii).

Part One Note: Objectively meeting the regulatory criteria in part one alone does
not establish that the alien in fact meets the requirements for classification as an
Alien of Exceptional Ability under section 203(b)(2) of the INA.

For example:

Being a member of professional associations alone, regardless of the caliber,
should satisfy the regulatory criteria in part one. However, for the analysis in part
two, the alien’s membership should be evaluated to determine whether it is
indicative of the alien having a degree of expertise significantly above that
ordinarily encountered in the sciences, arts, or business.

The issue of whether the alien has a degree of expertise significantly above that
ordinarily encountered in the sciences, arts, or business should be addressed
and articulated in part two of the analysis, not in part one where USCIS officers
are only required to determine if the evidence objectively meets the regulatory
criteria.

Part Two: Final Merits Determination. Meeting the minimum requirement by
providing at least three types of initial evidence does not, in itself, establish that
the alien in fact meets the requirements for classification as an alien of
exceptional ability under section 203(b)(2) of the INA. The quality of the
evidence must be considered. In Part Two of the analysis, USCIS officers should
evaluate the evidence together when considering the petition in its entirety for the
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final merits determination of whether or not the petitioner, by a preponderance of
the evidence, has demonstrated that the alien has a degree of expertise
significantly above that ordinarily encountered in the sciences, arts, or business.

If the USCIS officer determines that the petitioner has failed to demonstrate this
requirement, the USCIS officer should not merely make general assertions
regarding this failure. Rather, the USCIS officer must articulate the specific
reasons as to why the USCIS officer concludes that the petitioner, by a
preponderance of the evidence, has not demonstrated that the alien is an alien of
exceptional ability under 203(b)(2) of the INA.

Note: The petitioner must demonstrate that the alien is above others in the field;
qualifications possessed by most members of a given field cannot demonstrate a
degree of expertise "significantly above that ordinarily encountered." Note that
section 203(b)(2)(C) of INA provides that mere possession of a degree, diploma,
certificate or similar award from a college, university school or other institution of
learning shall not by itself be considered sufficient evidence of exceptional ability.
Therefore, formal recognition in the form of certificates and other documentation
that are contemporaneous with the alien’s claimed contributions and
achievements may have more weight than letters prepared for the petition
"recognizing" the alien's achievements.

& 6. The existing text of paragraph (2)(B) of Chapter 22.2(j) of the 4FM is removed and the
paragraph is reserved.

& 7. Technical Correction: The thirteenth paragraph in Chapter 22.2(b)(5)(B) of the AFM is
revised to read as follows:

For successor-in-interest purposes, the transfer of ownership may occur at any
time after the filing or approval of the original labor certification with DOL.

& 8. Technical Correction: The DOL e-mail address to use to request duplicate approved
labor certifications from DOL in paragraphs (9) and (10) of Chapter 22.2(b) of the AFM is
revised (in both paragraphs) to read as follows:

The duplicate certification e-mail request to DOL should be sent to

Duplicate. PERM@dol.gov. The e-mail must contain the petitioner's name in the
subject line.
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& 9. The AFM Transmittal Memoranda button is revised by adding, in numerical order, a
new entry to read:

AD11-14 Chapter 22.2(b)(5)(B), Finalizes guidance provided in AFM

12/22/10 Chapter 22.2(b)(9), Update AD10-41 on evaluation of
Chapter 22.2(b)(10), evidentiary criteria in certain Form 1-140
Chapter 22.2(i}(1}A), petitions, and makes technical revisions
Chapter 22.2(i)(1}(E), to other portions of Chapter 22.2.
Chapter 22.2(i)(1)(F), Although this update clarifies some of
Chapter 22.2(i)(2)(A), the language in the earlier update, it
Chapter 22.2(j)(2)(A), and | does so without revising the basic policy
Chapter 22.2(j)(2)(B) stated therein.

Use

This PM is intended solely for the guidance of USCIS personnel in the performance of their
official duties. It is not intended to, does not, and may not be relied upon to create any right or
benefit, substantive or procedural, enforceable at law or by any individual or other party in
removal proceedings, in litigation with the United States, or in any other form or manner.

Contact Information :
Questions or suggestions regarding this PM should be addressed through appropriate channels to
the Business Employment Services Team within the Service Center Operations Directorate.



E21 Exceptional Ability Professional Athlete Clarification

In general, can a professional athlete qualify for E21 “Exceptional Ability” classification? Yes.
Although historically the majority of professional athletes have been filing under the EB1 or EB3
classifications, USCIS policy and practice has been to allow professional atheletes to file as an
alien of exceptional ability in the arts. According to AFM Chapter 22.2{j)(3), professional
athletes may be classified as an alien of exceptional ability in'the arts based on the precedent
decision of Matter of Masters, 13 1&N Dec. 125(D.D. 1969). The decision held that a
professional golfer couid, if he was otherwise gualified, qualify as an alien of exceptional ability
in the arts under section 203(b)(2) of the Act. Although this decision pre-dates IMMACT 90,.
Matter of Masters has been interpreted to apply to E21 petitions filed on behalf of any athlete
as Congress did not make it clear whether the term “arts” should continue to include athletics in
amending the employment based immigrant visa preferences.

Does DOL process professional athlete labor certifications differently than other

occupations/industries? Yes. Unlike other occupations, applications for labor certification for
professional athletes are still filed using the Form ETA-750A. This is a much shorter form than
the ETA-9089 used for labor certification of all other occupations. The DOL defines the term
“professional athlete” in 20 CFR 656.40(f) to mean an individual wh_b is employed as an athlete
by:

e Ateam that is a member of an association of 6 or more professional sports teams whose
total combined revenues exceed $10,000,000 per year, if the association governs the
conduct of its members and regulates the contests and exhibitions in which its member
teams regularly engage; or

e Any minor league team that is affiliated with such an association. See section
212(a)(S)(A)iii) of the Act.

Furthermore, 20 CFR 656.40(f) states that in computing the prevailing wage for a professional
athlete when the job opportunity is covered by professional sports league ruies or regulations,
the wage set forth in those rules or regulations is considered to be the prevailing wage.

What are the eligibility requirements that a professional athlete must meet to qualify f_or E21
“Exceptional Ability” classification? The regulations state the following about this classification:

Section 203(b)(2)(A):

Visas shall be made available . . . to qualified immigrants who . . . because of their
exceptional ability in the sciences, arts [including athletics as an “art”], or business, will
substantially benefit prospectively the national economy, cultural or educational
interests, or welfare of the United States, and whose services in the sciences, arts,
professions, or business are sought by an employer in the United States.

8 CFR 204.5(k)(1) states:



Any United States employer may file a petition on Form 1-140 for classification of an lien
under section 203(b){2) of the Act as . . . an alien of exceptional ability in the sciences,
arts, or business.

8 CFR 204(k)(4) states:

Every petition under this classification must be accompanied by an individual labor
certification from the Department of Labor. . . The job offer portion of the individual
labor certification . . . must demonstrate that the job requires . . . an alien of exceptional
ability.

8 CFR 204.5(2) defines “exceptional ability in the sciences, arts, or business” as “a degree of
expertise above that ordinarily encountered in the sciences, arts, or business.”

8 CFR 204.5(k)(3)(ii) states:

To show that the alien is an alien of exceptional ability in the sciences, arts, or business,
the petition must be accompanied by at least three of the following:

i (A) An official academic record showing that the alien has a degree, diploma,
certificate, or similar award from a college, university, school, or other
institution of learning relating to the area of exceptional ability;

(B) Evidence in the form of letter(s) from current or former employer(s)
showing that the alien has at least ten years of full-time experience in the
occupation for which he/she is being sought;

(C) Alicense to practice the profession or certification for a pamcular
profession or occupation;

(D) Evidence that the alien has commanded a salary, or other remuneration for
services, which demonstrates exceptional ability;

(E)} Evidence of membership in professional associations; or

. {F) Evidence of recognition for achievements and significant contributions to
the industry of field by peers, governmental entities, or professional or
business organizations.

Like any other E21 “Exceptional Ability” petition, the petitioner for a professional athlete must
establish that the alien meets 3 of the above 6 criteria. Furthermore, the regulations do allow for
comparable evidence to be submitted for some occupations. 8 CFR 204.5(k)(3)(iii) states:

If the above standards do not readily apply to the beneficiary’s occupation, the
petitioner may submit comparable evidence to establish the beneficiary’s eligibility.

4. Does the ETA-750A need to list/describe at least 3 of the 6 criteria as job requirements in
order for the alien to qualify for E21 “Exceptional Ability” classification as a professional



athlete? No. The job offer portion of the individual labor certification is required only to
demonstrate that the job requires an alien of exceptional ability. The regulations do not state
that the job offered must necessarily have any minimum educational or experience
requirements. Furthermore, each of the criteria seem to refer to evidence that the alien meets
the criteria —they do not state that the evidence must show the job offered meets each
applicable criteria. Plus, listing specific criteria on the labor certification may likely be deemed
by DOL as “tailoring” the job duties for the alien.

TSC mentioned that there have been non-precedent decisions filed on behalf of E21 non-athlete
cases from the AAO that have stressed the need for each applicable criteria to be listed on the
labor certification. SCOPS believes that the AAO decisions TSC may be referring to were
involving non-professional athlete cases where the labor certification was filed on an ETA-9089.
Aside from the fact that these cases were not precedent decisions, SCOPS does not believe that
these cases can be applied to professional athlete cases, which involve an ETA-750A and
receives different handling by DOL. Furthermore, in review of other similar labor certifications
for previously approved E21 “Exceptional Ability” professional athlete cases, SCOPS finds that
USCIS has not historically required that these criteria be described on the labor certification.
Both USCIS has approved numerous E21 “exceptional ability” petitionF for professional athletes
that only state the job requires a worker with “exceptional ability”. |

For example: In analyzing whether a beneficiary meets criteria (B), evidence in the form of
letter(s) from current or former employer(s) showing that the alien has at least ten years of full-
time experience in the occupation for which he/she is being sought analysis of this criterion is
focused on the job experience of the alien, not on the minimum experience requirements of the
job offered. The job listed on the ETA-750A would not necessarily have to require a minimum of
10 years’ experience as a professional athlete in order for the alien to meet this criterion If the
labor certification requires a minimum of only 2 years’ experience working as a professional
athlete of “exceptional ability”, it is still possible for criterion B to be met. The petitioner may
meet this criterion if the evidence of record shows that the beneficiary has worked as a

professional athlete for over ten years (even though the labor certification requires a minimum
of only 2 years).

What evidence is sufficient to establish that a professional athlete meets criterion (E),
evidence of membership in a professional association? A copy of a valid contract with a major
league sports team for the beneficiary to be employed as a professional athlete often will be
submitted as evidence for this criterion. Adjudicators should look for evidence of exceptional
ability beyond the mere existence of a contract with a major league team or an approved labor
certification. It would be incongruous to grant an immigrant visa petition on behalf of a major
league player on the basis of section 203(b)(2) of the Act if the alien is unlikely to continue to
perform the duties specified in the underlying petition for a reasonable period following a grant
of lawful permanent resident status. Many athletes, for example, enjoy substantial sighing



bonuses, but may not, thereafter, prove to be of ”méjor league,” let alone “exceptional” caliber.
Similarly, the fact that an alien played for a portion of a season for a major league team does not
automatically establish that the alien will continue to play at a major league level.

For example: The alien could be cut from the major league roster, may announce his
permanent retirement as a player in the sport, or suffer from a career-ending injury prior to
adjudication of the petition, thereby removing the job offer that formed the basis of the I1-140,
thus, resulting in a denial of the petition.

TSC has argued that in order to meet this criterion, the “professional association” would need to
require a baccalaureate degree or its foreign equivalent as the minimum requirement for entry
into the occupation —based on the definition of “profession” as defined in 8 CFR 204.5(k)(2).
Upon consultation with OCC, SCOPS has clarified that use of the term “professional association”
is separate and apart from the use of the term “profession” in this section of the regulations:
the definition of “profession” is referring to terminology applied specifically to E21 “Advanced
Degree” petitions, not E21 “Exceptional Ability” petitions. Evidence of a membership in a
“professional association” for this criterion is much more flexible and may allow for professional
athletes (who typically do not require any minimum education} to meet this criterion if they are
an active member of a major league team.
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Matter of DHANASAR, Petitioner
Decided December 27, 2016

U.S. Department of Homeland Security
U.S. Citizenship and Immigration Services
Administrative Appeals Office

USCIS may grant a national interest waiver if the petitioner demonstrates: (1) that the
foreign national’s proposed endeavor has both substantial merit and national importance;
(2) that he or she is well positioned to advance the proposed endeavor; and (3) that, on
balance, it would be beneficial to the United States to waive the job offer and labor
certification requirements. Matter of New York State Dep 't of Transp., 22 1&N Dec. 215
(Acting Assoc. Comm’r 1998), vacated.

ON BEHALF OF PETITIONER: Gerard M. Chapman, Esquire, Greensboro, North
Carolina

In this decision, we have occasion to revisit the analytical framework
for assessing eligibility for “national interest waivers” under section
203(b)(2)(B)(i) of the Immigration and Nationality Act, 8 U.S.C.
§ 1153(b)(2)(B)(i) (2012). The self-petitioner, a researcher and educator in
the field of aerospace engineering, filed an immigrant visa petition seeking
classification under section 203(b)(2) of the Act as a member of the
professions holding an advanced degree. The petitioner also sought a
“national interest waiver” of the job offer otherwise required by section
203(b)(2)(A).

The Director of the Texas Service Center denied the petition under the
existing analytical framework, concluding that the petitioner qualifies for
classification as a member of the professions holding an advanced degree
but that a waiver of the job offer requirement would not be in the national
interest of the United States. Upon de novo review, and based on the
revised national interest standard adopted herein, we will sustain the appeal
and approve the petition.

I. LEGAL BACKGROUND

Subparagraph (A) of section 203(b)(2) of the Act makes immigrant
visas available to “qualified immigrants who are members of the
professions holding advanced degrees or their equivalent or who because of
their exceptional ability in the sciences, arts, or business, will substantially
benefit prospectively the national economy, cultural or educational
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interests, or welfare of the United States.” Under subparagraph (A),
immigrant visas are available to such individuals only if their “services in
the sciences, arts, professions, or business are sought by an employer in the
United States.”

Before hiring a foreign national under this immigrant classification, an
employer must first obtain a permanent labor certification from the United
States Department of Labor (“DOL”) under section 212(a)}(S)(A)(i) of the
Act, 8 U.S.C. § 1182(a)(5)(A)(i) (2012). See aiso 8 C.F.R. § 204.5(k)(4)(1)
(2016). A labor certification demonstrates that DOL has determined that
there are not sufficient workers who are able, willing, qualified, and
available at the place where the alien is to perform such skilled or unskilled
labor, and the employment of such alien will not adversely affect the wages
and working conditions of workers in the United States similarly employed.
In its labor certification application, the employer must list the position’s
job requirements consistent with what is normally required for the
occupation. See 20 C.F.R. § 656.17(h)(1) (2016). Moreover, the job
requirements described on the labor certification application must represent
the actual minimum requirements for the job opportunity. See 20 C.F.R.
§ 656.17(i)(1). That is, the employer may not tailor the position
requirements to the foreign worker’s qualifications; it may only list the
position’s minimum requirements, regardless of the foreign worker’s
additional skills that go beyond what is normally required for the
occupation. The employer must then test the labor market to determine if
able, willing, or qualified U.S. workers are available with the advertised
minimum qualifications. If such U.S. workers are found, the employer may
not hire the foreign worker for the position, even if the foreign worker
clearly has more skills (beyond the advertised qualifications). If the
employer does not identify such U.S. workers and DOL determines that
those workers are indeed unavailable, DOL will certify the labor
certification. After securing the DOL-approved labor certification, the
employer may then file a petition with DHS requesting the immigrant
classification.

Under subparagraph (B) of section 203(b)(2), however, the Secretary of
Homeland Security may waive the requirement of a “job offer”
(namely, that the beneficiary’s services are sought by a U.S. employer)
and, under the applicable regulations, of “a labor certification.” 8 C.F.R.
§ 204.5(k)(4)(ii). That subparagraph states, in pertinent part, that the

' While appearing to limit national interest waivers to only aliens possessing

exceptional ability in the sciences, arts, or business, 8 C.F.R. § 204.5(k)(4)(ii) was
superseded in part by section 302(b)(2) of the Miscellaneous and Technical Immigration
and Naturalization Amendments of 1991, Pub. L. No. 102-232, 105 Stat. 1733, 1743

(continued . . .)
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Secretary “may, when the [Secretary] deems it to be in the national interest,
waive the requirements of subparagraph (A) that an alien’s services in the
sciences, arts, Professions, or business be sought by an employer in the
United States.” Section 203(b)(2)(i) of the Act.

USCIS may grant a national interest waiver as a matter of discretion if
the petitioner satisfies both subparagraphs (A) and (B). Thus, a petitioner
who seeks a “national interest waiver” must first satisfy subparagraph (A)
by demonstrating that the beneficiary qualifies as a member of the
professions holding an advanced degree or as an individual of
exceptional ability. See 8 C.F.R. § 204.5(k)(1)—(3) (providing definitions
and considerations for making such determinations); see also section
203(b)(2)(C) of the Act (providing that possession of requisite academic
degree or professional license “shall not by itself be considered sufficient
evidence of exceptional ability”). The petitioner must then satisfy
subparagraph (B) by establishing that it would be in the national interest
to waive the “job offer” requirement under subparagraph (A).’ See
8 C.F.R. § 204.5(k)(4)(ii)). This two-part statutory scheme is relatively
straightforward, but the term “national interest” is ambiguous. Undefined
by statute and regulation, “national interest” is a broad concept subject to
various interpretations.

In 1998, under the legacy Immigration and Naturalization Service, we
issued a precedent decision establishing a framework for evaluating
national interest waiver petitions. Matter of New York State Dep’t of
Transp. (“NYSDOT”), 22 1&N Dec. 215 (Acting Assoc. Comm’r 1998).

(“MTINA”). Section 302(b)(2) of MTINA amended section 203(b)(2)(B)(i) of the Act
by inserting the word “professions™ after the word “arts,” and thereby made the national
interest waiver available to members of the professions holding advanced degrees in
addition to individuals of exceptional ability.

Pursuant to section 1517 of the Homeland Security Act (“HSA”) of 2002, Pub. L. No.
107-296, 116 Stat. 2135, 2311 (codified at 6 U.S.C. § 557 (2012)), any reference to the
Attorney General in a provision of the Act describing functions that were transferred
from the Attorney General or other Department of Justice official to the Department of
Homeland Security by the HSA “shall be deemed to refer to the Secretary” of Homeland
Security. See also 6 U.S.C. § 542 note (2012); 8 U.S.C. § 1551 note (2012).
> To do so, a petitioner must go beyond showing the individual’s expertise in a
particular field. The regulation at 8 C.F.R. § 204.5(k)(2) defines “exceptional ability” as
“a degree of expertise significantly above that ordinarily encountered” in a given area of
endeavor. By statute, individuals of exceptional ability are generally subject to the job
offer/labor certification requirement; they are not exempt by virtue of their exceptional
ability. - Therefore, whether a given petitioner seeks classification as an individual of
exceptional ability, or as a member of the professions holding an advanced degree, that
individual cannot qualify for a waiver just by demonstrating a degree of expertise
significantly above that ordinarily encountered in his field of expertise.
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The NYSDOT framework looks first to see if a petitioner has shown that the
area of employment is of “substantial intrinsic merit.” Id. at 217. Next, a
petitioner must establish that any proposed benefit from the individual’s
endeavors will be “national in scope.” Id. Finally, the petitioner must
demonstrate that the national interest would be adversely affected if a labor
certification were required for the foreign national. Id.

Based on our experience with that decision in the intervening period, we
believe it is now time for a reassessment. While the first prong has held up
under adjudicative experience, the term “intrinsic” adds llttle to the analysis
yet is susceptible to unnecessary subjective evaluation.® Similarly, the
second prong has caused relatively few problems in adjudications, but
occasionally the term “national in scope” is construed too narrowly by
focusing primarily on the geographic impact of the benefit. While
NYSDOT found a civil engineer’s employment to be national in scope even
though it was limited to a particular region, that finding hinged on the
geographic connections between New York’s bridges and roads and the
national transportation system. Certain locally or regionaily focused
endeavors, however, may be of national importance despite being difficult
to quantify with respect to geographic scope.

What has generated the greatest confusion for petitioners and
adjudicators, however, is NYSDOT's third prong. First, this prong is
explained in several different ways within NYSDOT itself, leaving the
reader uncertain what ultimately is the relevant inquiry. We initially state
the third prong as requiring a petitioner to “demonstrate that the national
interest would be adversely affected if a labor certification were required.”
NYSDOT, 22 1&N Dec. at 217. We then alternatively describe the third
prong as requiring the petitioner to demonstrate that the individual
“present[s] a national benefit so great as to outweigh the national interest
inherent in the labor certification process.” Id. at 218. Immediately
thereafter, we restate the third prong yet again: the petitioner must establish
that the individual will “serve the national interest to a substantially greater
degree than would an available U.S. worker having the same minimum
qualifications.” Id. Finally, in what may be construed as either a fourth
restatement of prong three or as an explanation of how to satisfy it, we state
that “it clearly must be established that the alien’s past record justifies
projections of future benefit to the national interest.” Id. at 219. A footnote

* Cf, e.g, 24/7 Records, Inc. v. Sony Music Entm’t, Inc., 514 F. Supp. 2d 571, 575
gS.D.N.Y. 2007) (““Intrinsic value’ is an inherently subjective and speculative concept.”).

Other, slight variations of the third prong emerge later in the decision. See
NYSDOT, 22 1&N at 220 (“to a greater extent than U.S. workers™); see also id. at 221
(“considerably outweigh™).

887



Cite as 26 I&N Dec. 884 (AAO 2016) Interim Decision #3882

to this statement clarifies that USCIS seeks “a past history of demonstrable
achievement with some degree of influence on the field as a whole.” Id. at
219 n.6. Although residing in footnote 6, this “influence” standard has in
practice become the primary yardstick against which petitions are
measured.’

Second, and a more fundamental challenge than parsing its several
restatements, NYSDOT s third prong can be misinterpreted to require the
petitioner to submit, and the adjudicator to evaluate, evidence relevant to
the very labor market test that the waiver is intended to forego. The first
iteration of prong three, that the national interest would be adversely
affected if a labor certification were required, implies that petitioners
should submit evidence of harm to the national interest. The third iteration,
that the individual will serve the national interest to a substantially greater
degree than would an available U.S. worker having the same minimum
qualifications, suggests that petitioners should submit evidence comparing
foreign nationals to unidentified U.S. workers. These concepts have proven
to be difficult for many qualified individuals to establish or analyze in the
abstract. It has proven particularly ill-suited for USCIS to evaluate
petitions from self-employed individuals, such as entrepreneurs. In
NYSDOT, we even “acknowledge[d] that there are certain occupations
wherein individuals are essentially self-employed, and thus would have
no U.S. employer to apply for a labor certification.” Id. at 218 n.5.
Nonetheless, we did not modify the test to resolve this scenario, which
continues to challenge petitioners and USCIS adjudicators. Lastly, this
concept of harm-to-national-interest is not required by, and unnecessarily
narrows, the Secretary’s broad discretionary authority to grant a waiver
when he “deems it to be in the national interest.”

II. NEW ANALYTICAL FRAMEWORK

" Accordingly, our decision in NYSDOT is ripe for revision. Today, we
vacate NYSDOT and adopt a new framework for adjudicating national
interest waiver petitions, one that will provide greater clarity, apply more
flexibly to circumstances of both petitioning employers and self-petitioning

6 While this “influence” standard rests upon the reasonable notion that past success will

often predict future benefit, our adjudication experience in the years since NYSDOT has
revealed that there are some talented individuals for whom past achievements are not
necessarily the best or only predictor of future success.
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individuals, and better advance the purpose of the broad discretionary
waiver provision to benefit the United States.”

Under the new framework, and after eligibility for EB-2 classification
has been established, USCIS may grant a national interest walver if the
petitioner demonstrates by a preponderance of the evidence:® (1) that the
foreign national’s proposed endeavor has both substantial merit and
national importance; (2) that the foreign national is well positioned to
advance the proposed endeavor; and (3) that, on balance, it would be
beneficial to the United States to waive the requirements of a job offer and
thus of a labor certification. If these three elements are satisfied, USCIS
may approve the national interest waiver as a matter of discretion.’

The first prong, substantial merit and national importance, focuses on
the specific endeavor that the foreign national proposes to undertake. The
endeavor’s merit may be demonstrated in a range of areas such as business,
entrepreneurialism, science, technology, culture, health, or education.
Evidence that the endeavor has the potential to create a significant
economic impact may be favorable but is not required, as an endeavor’s
merit may be established without immediate or quantifiable economic
impact. For example, endeavors related to research, pure science, and the
furtherance of human knowledge may qualify, whether or not the potential
accomplishments in those fields are likely to translate into economic
benefits for the United States.

In determining whether the proposed endeavor has national importance,
we consider its potential prospective impact. An undertaking may have
national importance for example, because it has national or even global
implications within a particular field, such as those resulting from certain
improved manufacturing processes or medical advances. But we do not
evaluate prospective impact solely in geographic terms. Instead, we look
for broader implications. Even ventures and undertakings that have as their
focus one geographic area of the United States may properly be considered
to have national importance. In modifying this prong to assess “national

7 Going forward, we will use “petitioners” to include both employers who have filed

petitions on behalf of employees and individuals who have filed petitions on their own
behalf (namely, self-petitioners).

Under the “preponderance of the evidence” standard, a petitioner must establish that
he or she more likely than not satisfies the qualifying elements. Matter of Chawathe,
25 I&N Dec. 369, 376 (AAO 2010). We will consider not only the quantity, but also the
quality (including relevance, probative value, and credibility) of the evidence. Id.

Because the national interest waiver is “purely discretionary,” Schneider v. Chertoff,
450 F.3d 944, 948 (9th Cir. 2006), the petitioner also must show that the foreign national
otherwise merits a favorable exercise of discretion. See Zhu v. Gonzales, 411 F.3d 292,
295 (D.C. Cir. 2005); cf: Matter of Jean, 23 1&N Dec. 373, 383 (A.G. 2002).
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importance” rather than “national in scope,” as used in NYSDOT, we seek
to avoid overemphasis on the geographic breadth of the endeavor. An
endeavor that has significant potential to employ U.S. workers or has other
substantial positive economic effects, particularly in an economically
depressed area, for instance, may well be understood to have national
importance.

The second prong shifts the focus from the proposed endeavor to the
foreign national. To determine whether he or she is well positioned to
advance the proposed endeavor, we consider factors including, but not
limited to: the individual’s education, skills, knowledge and record of
success in related or similar efforts; a model or plan for future activities;
any progress towards achieving the proposed endeavor; and the interest of
potential customers, users, investors, or other relevant entities or
individuals.

We recognize that forecasting feasibility or future success may present
challenges to petitioners and USCIS officers, and that many innovations
and entrepreneurial endeavors may ultimately fail, in whole or in part,
despite an intelligent plan and competent execution. We do not, therefore,
require petitioners to demonstrate that their endeavors are more likely than
not to ultimately succeed. But notwithstanding this inherent uncertainty, in
order to merit a national interest waiver, petitioners must establish, by a
preponderance of the evidence, that they are well positioned to advance the
proposed endeavor.

The third prong requires the petitioner to demonstrate that, on balance, it
would be beneficial to the United States to waive the requirements of a job
offer and thus of a labor certification. On the one hand, Congress clearly
sought to further the national interest by requiring job offers and labor
certifications to protect the domestic labor supply. On the other hand, by
creating the national interest waiver, Congress recognized that in certain
cases the benefits inherent in the labor certification process can be
outweighed by other factors that are also deemed to be in the national
interest. Congress entrusted the Secretary to balance these interests within
the context of individual national interest waiver adjudications.

In performing this analysis, USCIS may evaluate factors such as:
whether, in light of the nature of the foreign national’s qualifications or
proposed endeavor, it would be impractical either for the foreign national to
secure a job offer or for the petitioner to obtain a labor certification; 10

1% For example, the labor certification process may prevent a petitioning employer from
hiring a foreign national with unique knowledge or skills that are not easily articulated in
a labor certification. See generally 20 C.F.R. § 656.17(i). Likewise, because of the
nature of the proposed endeavor, it may be impractical for an entrepreneur or

(continued . ..)
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whether, even assuming that other qualified U.S. workers are available, the
United States would still benefit from the foreign national’s contributions;
and whether the national interest in the foreign national’s contributions is
sufficiently urgent to warrant forgoing the labor certification process. We
emphasize that, in each case, the factor(s) considered must, taken together,
indicate that on balance, it would be beneficial to the United States to waive
the requirements of a job offer and thus of a labor certification.

We note that this new prong, unlike the third prong of NYSDOT, does
not require a showing of harm to the national interest or a comparison
against U.S. workers in the petitioner’s field. As stated previously,
NYSDOTs third prong was especially problematic for certain petitioners,
such as entrepreneurs and self-employed individuals. This more flexible
test, which can be met in a range of ways as described above, is meant to
apply to a greater variety of individuals.

III. ANALYSIS

The director found the petitioner to be qualified for the classification
sought by virtue of his advanced degrees. We agree that he holds advanced
degrees and therefore qualifies under section 203(b)(2)(A). The remaining
issue before us is whether the petitioner has established, by a
preponderance of the evidence, that he is eligible for and merits a national
interest waiver.

The petitioner proposes to engage in research and development relating
to air and space propulsion systems, as well as to teach aerospace
engineering, at North Carolina Agricultural and Technical State University
(“North Carolina A&T”). The petitioner holds two master of science
degrees, in mechanical engineering and in applied physics, as well as a
Ph.D. in engineering, from North Carolina A&T. At the time of filing the
instant petition, he also worked as a postdoctoral research associate at the
university.  The record reflects that the petitioner’s graduate and
postgraduate research has focused on hypersonic propulsion systems
(systems involving propulsion at speeds of Mach 5 and above) and on
computational fluid dynamics. He has developed a validated computational
model of a high-speed air-breathing propulsion engine, as well as a novel
numerical method for accurately calculating hypersonic air flow. The
petitioner intends to continue his research at the university.

The extensive record includes: reliable evidence of the petitioner’s
credentials; copies of his publications and other published materials that

self-employed inventor, when advancing an endeavor on his or her own, to secure a job
offer from a U.S. employer.
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cite his work; evidence of his membership in professional associations; and
documentation regarding his research and teaching activities. = The
petitioner also submitted several letters from individuals who establish their
own expertise in aerospace, describe the petitioner’s research in detail and
attest to his expertise in the field of hypersonic propulsion systems.

We determine that the petitioner is eligible for a national interest waiver
under the new framework. First, we conclude that the petitioner has
established both the substantial merit and national importance of his
proposed endeavor. The petitioner demonstrated that he intends to continue
research into the design and development of propulsion systems for
potential use in military and civilian technologies such as nano-satellites,
rocket-propelled ballistic missiles, and single-stage-to-orbit vehicles. In
letters supporting the petition, he describes how research in this area
enhances our national security and defense by allowing the United States to
maintain its advantage over other nations in the field of hypersonic flight.
We find that this proposed research has substantial merit because it aims to
advance scientific knowledge and further national security interests and
U.S. competitiveness in the civil space sector.

The record further demonstrates that the petitioner’s proposed endeavor
is of national importance. The petitioner submitted probative expert letters
from individuals holding senior positions in academia, government, and
industry that describe the importance of hypersonic propulsion research as
it relates to U.S. strategic interests. He also provided media articles and
other evidence documenting the interest of the House Committee on Armed
Services in the development of hypersonic technologies and discussing
the potential significance of U.S. advances in this area of research and
development. The letters and the media articles discuss efforts and
advances that other countries are currently making in the area of hypersonic
propulsion systems and the strategic importance of U.S. advancement in
researching and developing these technologies for use in missiles, satellites,
and aircraft. ,

Second, we find that the record establishes that the petitioner is well
positioned to advance the proposed endeavor. Beyond his multiple
graduate degrees in relevant fields, the petitioner has experience conducting
research and developing computational models that support the mission of
the United States Department of Defense (“DOD”) to develop air
superiority and protection capabilities of U.S. military forces, and that
assist in the development of platforms for Earth observation and
interplanetary exploration. The petitioner submitted detailed expert letters
describing U.S. Government interest and investment in his research, and the
record includes documentation that the petitioner played a significant role
in projects funded by grants from the National Aeronautics and Space

892



Cite as 26 1&N Dec. 884 (AAO 2016) Interim Decision #3882

Administration (“NASA”) and the Air Force Research Laboratories
(“AFRL”) within DOD."" Thus, the significance of the petitioner’s
research in his field is corroborated by evidence of peer and government
interest in his research, as well as by consistent government funding of the
petitioner’s research projects. The petitioner’s education, experience, and
expertise in his field, the significance of his role in research projects, as
well as the sustained interest of and funding from government entities such
as NASA and AFRL, position him well to continue to advance his proposed
. endeavor of hypersonic technology research.

Third and finally, we conclude that, on balance, it would be beneficial to
the United States to waive the requirements of a job offer and thus of a
labor certification. As noted above, the petitioner holds three graduate
degrees in fields tied to the proposed endeavor, and the record demonstrates
that he possesses considerable experience and expertise in a highly
specialized field. The evidence also shows that research on hypersonic
propulsion holds significant implications for U.S. national security and
competitiveness. In addition, the repeated funding of research in which the
petitioner played a key role indicates that government agencies, including
NASA and the DOD, have found his work on this topic to be promising and
useful. Because of his record of successful research in an area that furthers
U.S. interests, we find that this petitioner offers contributions of such value
that, on balance, they would benefit the United States even assuming that
other qualified U.S. workers are available.

In addition to conducting research, the petitioner proposes to support
teaching activities in science, technology, engineering, and math (“STEM”)
disciplines. He submits letters favorably attesting to his teaching abilities at
the university level and evidence of his participation in mentorship
programs for middle school students. @ While STEM teaching has
substantial merit in relation to U.S. educational interests, the record does
not indicate by a preponderance of the evidence that the petitioner would be
engaged in activities that would impact the field of STEM education
more broadly. Accordingly, as the petitioner has not established by a
preponderance of the evidence that his proposed teaching activities meet
the “national importance” element of the first prong of the new framework,
we do not address the remaining prongs in relation to the petitioner’s
teaching activities.

"' Although the director of North Carolina A&T’s Center for Aerospace Research
(“CARY) is listed as the lead principal investigator on all grants for CAR research, the
record establishes that the petitioner initiated or is the primary award contact on several
funded grant proposals and that he is the only listed researcher on many of the grants.
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IV. CONCLUSION

The record demonstrates by a preponderance of the evidence that:
(1) the petitioner’s research in aerospace engineering has both substantial
merit and national importance; (2) the petitioner is well positioned to
advance his research; and (3) on balance, it is beneficial to the United
States to waive the requirements of a job offer and thus of a labor
certification. We find that the petitioner has established eligibility for and
otherwise merits a national interest waiver as a matter of discretion.

In visa petition proceedings, it is the petitioner’s burden to establish
eligibility for the immigration benefit sought. Section 291 of the Act,
8 U.S.C. § 1361 (2012). The petitioner has met that burden.

ORDER: The appeal is sustained and the petition is approved.
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In re NEW YORK STATE
DEPT OF TRANSPORTATION, Petitioner

In Visa Petition Proceedings
EAC 96 063 51031

Designated by the Acting Associate Commissioner, Programs,
August 7, 1998

(1) An alien seeking immigrant classification as an alien of exceptional ability or as a mem-
ber of the professions holding an advanced degree cannot meet the threshold for a national
interest waiver of the job offer requirement simply by establishing a certain level of training
or education which could be articulated on an application for a labor certification.

(2) General arguments regarding the importance of a given field of endeavor, or the urgency
of an issue facing the United States, cannot by themselves establish that an individual alien
benefits the national interest by virtue of engaging in the field or seeking an as yet undiscov-
ered solution to the problematic issue.

(3) A shortage of qualified workers in a given field, regardless of the nature of the occupa-
tion, does not constitute grounds for a national interest waiver. Given that the labor certifica-
tion process was designed to address the issue of worker shortages. a shortage of qualified
workers is an argument for ohtaining rather than waiving a labor certification.

ON BEHALF OF PETITIONER: Jill Nagy
Lee and 1.eForestier, P.C.
Box 1054
Second Street
Troy, NY 12180

DISCUSSION

The employment-based immigrant visa petition was denied by the
Director, Vermont Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be dismissed.

The petitioner sccks to classify the beneficiary pursuant to section
203(b)¥(2) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(2), as

"This decision was originally entered on April 27, 1998, The matter has been reopened
on Service motion for the limited purpose of incorporating revisions for publication.
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a member of the professions holding an advanced degree. The petitioner
seeks to employ the beneficiary as a civil engineer. The petitioner asserts
that an exemption from the requirement of a job ofler, and thus of 4 labor
certification, is in the national interest ol the United States, The director
found that the beneficiary qualifics for classification as a member of the
profcssions holding an advanced degree but that the petitioner had not
established that an exemption from the requirement of a job offer would be
in the national interest of the United States.
Section 203(b) of the Act states in pertinent part that:

(2) Aliens Who Are Members of the Professions Holding Advanced Degrees or Aliens
of Exceptional Ability. —

(A) In General. -~ Visas shall be made available . . . to qualified immigrants who are
members of the professions holding advanced degrees or their equivalent or who
because of their exceptional ability in the sciences, arls, or business, will substantial-
ly benefit prospectively the national economy, cultural or educational interests, or wel-
fare of the United States, and whose services in the sciences, arts, professions, or busi-
ness are sought by an employer in the United States. uj

(B) Waiver of Job Otler. — The Aulorney General may, when he deems it 10 be in the
national interest, waive the requirement of subparagraph (A) that an alien’s services in
the sciences, arts. professions, or business be sought by an employer in the United
States. ;

It appears from the record that the petitioner seeks to classify the ben-
eficiary both as an advanced degree professional and as an alien of excep-
tional ability. The record establishes that the beneficiary holds a Master of
Science degree in Civil Engineering (Structures) from Iowa State
University and thus qualifies as a member of the professions holding an
advanced degree. The issue of whether the beneficiary is also an alien of
exceptional ability is moot. The remaining issue is whether the petitioner
has established that a waiver of the job offer requirement, and thus a labor
certification, is in the national interest.

Neither the statute nor Service regulations define the term ‘“‘national
interest.” Additionally, Congress did not provide a specific definition of “in
the national interest.” The Committee on the Judiciary merely noted in its
report to the Senate that the committee had “focused on national interest by
increasing the number and proportion of visas for immigrants who would
benefit the United States economically and otherwise. . . ” S. Rep. No. 55,
101st Cong., 1st Sess., 11 (1989).

Supplementary information to Service regulations implementing the
hnmigration Act ol 1990 (IMMACT), published al 56 Fed. Reg. 60897,
60900 (November 29, 1991), states:

The Service believes it appropriate to leave the application of this test as flexible as
possible, although clearly an alicn sccking to meet the |national interest] standard must
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make a showing significantly above that necessary to prove the “‘prospective national
benefit” [required of aliens seeking to qualify as “exceptional.”] The burden will rest
with the alien to establish that exemption from. or waiver of, the job offer will be in
the national interest, Bach case is to be judged on its own merits.

Several factors must be considered when evaluating a request for a
national interest waiver. First, it must be shown that the alien seeks employ-
ment in an arca of substantial intrinsic merit. This beneficiary’s field of
endcavor, enginccring of bridges, clearly satisfies this first threshold, The
importance of bridges, and their proper maintenance, is immediately appar-
ent. It must be stressed, however, that eligibility is not established solely by
a showing that the beneficiary’s field of endeavor has intrinsic merit. A peti-
tioner cannot establish qualification for a national interest waiver based
solely on the importance of the alien’s occupation. It is the position of the
Service to grant national interest waivers on a case by case basis, rather than
to establish blanket waivers for entire fields of specialization.

Next, it must be shown that the proposed benefit will be national in
scope. While the|alien’s employment may be limited to a particular geo-
graphic area, New York’s bridges and roads connect the state to the nation-
al transportation system. The proper maintenance and operation of these
bridges and roads therefore serve the interests of other regions of the coun-
try. Moreover, nothing in the record indicates that proper maintenance of
New York’s transportation infrastructure would have an adverse impact on
the interests of other regions.> We therefore conclude that the occupation in
this case serves the national interest.? :

The final threshold is therefore specific to the alien. The petitioner
seeking the waiver must persuasively demonstrate that the national interest
would be adversely affected if a labor certification were required for the
alien. The petitioner must demonstrate that it would be contrary 1o the
national interest to potentially deprive the prospective employer of the serv-

*There may be cases where the benefit is not only purely local, but may even be harm-
ful to the national interest. For example, the construction of a dam may benefit one area while
cutting off a crucial water supply to another area,

*In reaching this conclusion, we note that the analysis we follow in “national interest”
cases under section 203(b)(2)(B) of the Act differs from that for standard “exceptional abili-
ty” cases under section 203(b)(2)(A) of the Act. In the latter type of case, the local labor mar-
ket is considered through the labor certification process and the activity performed by the
alien need not have a national effect. For instance, pro bono legal services as a whole serve
the national interest, but the impact of an individual attorney working pro bono would be so
attenuated at the national level as to be negligible. Similarly, while education is in the nation-
al interest, the impact of a single schoolteacher in one elementary school would not be in the
national interest for purposes of waiving the job offer requirement of section 203(b)(2)(B) of
the Act, As another example, while nutrition has obvious intrinsic value, the work of one cook
in one restaurant could not be considered sufficiently in the national interest for purposes of
this provision of the Act.
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ices of the alien by making available to U.S, workers the position sought by
the alien. The labor certification process exists because protecting the jobs
and job opportunities of U.S. workers having the same objective minimum
qualilicaiions as an alien seeking employment is in the national interest.* An
alicn secking an cxemption from this process must present a national bene-
fit so great as to outweigh the national interest inherent in the labor certifi-
cation process.

Stated another way, the petitioner, whether the U.S. employer or the
alien, must establish that the alien will serve the national iuterest to a sub-
stantially greater degree than would an available U.S. worker having the
same minimum qualifications. It is not sufficient for the petitioner simply to
enumerate the alien’s qualifications, since the labor certification process
might reveal that an available U.S. worker has the qualifications as well.
Likewise, it cannot be argued that an alien qualifies for a national interest
waiver simply by virtue of playing an important role in a given project, if
such a role could be fitled by a competent and available U.S. worker. The
alien must clearly present a significant benefit to the field of endeavor.

With regard to the unavailability of qualificd U.S. workers, the job offer
waiver based on national interest is not warranted solely for the purpose of
ameliorating a local labor shortage, because the labor certification process
is already in place to address such shortages. Similarly, the Department of
Labor allows a prospective U.S. employer to specify the minimum educa-
tion, training, experience, and other special requirements needed to qualify
for the position in question. Therefore, these qualifications, taken alone, do
not justify a waiver of the certification process which takes these elements
into account.’

Because, by statute, “exceptional ability” is not by itself sufficient
cause for a national interest waiver, the benefit which the alien presents to
his or her field of endeavor must greatly exceed the “achievements and sig-
nificant contributions” contemplated in the regulation at 8 C.ER. §
204.5(k)(3)(ii)(F), Because the statute and regulations contain no provision
allowing a lower national interest threshold for advanced degree profes-

*A limited exception to the minimum requirements rule exists, as set forth in Department
of Labor regulations at 20 C.FER. § 656.21a, (A U.S. college or university seeking to fill a
teaching position can establish that the alien was found, through a competitive recruitment
and selection process, to be more qualified than U.S. applicants.} This exception does not
apply in this case.

‘The Service acknowledges that there are ceriain occupations wherein individuals are
essentially self-employed, and thus would have no U.S. employer to apply for a labor certifi-
cation. While this fact will be given due consideration in appropriate cases, the inapplicabil-
ity or unavailability of a labor certification cannot be viewed as sufficient cause for a nation-
al interest waiver; the petitioner still must demonstrate that the self-employed alien will serve
the national interest to a substantially greater degree than do others in the same field.
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sionals than for aliens of exceptional ability, this standard must apply
whether the alien seeks classification as an alien of exceptional ability, or as
a member of the professions holding an advanced degree.

The petitioner’s subjective assurance that the alien will, in the (uture,
scrve the national interest cannot suffice to cstablish prospective national
bencfit. While the national interest waiver hinges on prospective national
benefit, it clearly must be established that the alien’s past record justifies
projections of future benefit to the pational interest.* The inclusion of the
term “prospective” is used here to require future contributions by the alien,
rather than to facilitate the entry of an alien with no demonstrable prior
achievements, and whose benefit to the national interest would thus be
entirely speculative.

The petitioner, the New York State Department of Transportation
(NYSDOT), has employed the beneficiary since November 1993. The ben-
eficiary’s supervisor, Project Engineer Anil Desai, P.E., describes the func-
tion of the NYSDOT Structures Division as “the provision of professional
engineering services for the rehabilitation, replacement, maintenance and
inspcction of bridges.” Counsel states that the beneficiary’s “expertise is in
prestressed concrete construction and design of post-tensioning and of
curved bridges.”

AM. Shirole, PE., then Director of Structures and Deputy Chief
Engineer at NYSDOT, stated in a November 3, 1995 letter that 60% of New
York’s bridges contain steel bearings which are susceptible to earthquake
damage. The beneficiary “has been involved in detailed seismic analysis
using state-of-the-art seismic analysis software.” Mr. Shirole observes that
recent earthquakes have demonstrated “the need for careful implementation
of new guidelines for improving the seismic resistance of bridges.” The
petitioner has submitted evidence showing that the State of New York has
withstood four earthquakes at or above 5.0 on the Richter scale since 1884,
as well as numerous smaller earthquakes.

The beneficiary also analyzes and designs curved bridges, which “can
provide 10 to 15% economy over a conventional system comprising of
straight girders.”” Mr. Shirole asserted “I am personally aware of the nation-
al shortage of the type of expertise [the beneficiary} possesses in the design

It should be noted that the alien’s past record need not be limited to prior work experi-
ence. The alien, however, clearly must have established, in some capacity, the ability to serve
the national interest to a substantially greater extent than the majority of his or her colleagues.
The Service here does not seek a quantified threshold of experience or education, but rather
a past history of demonstrable achievement with some degree of influénce on the field as a
whole. Academic performance, measured by such criteria as grade point average, cannot
alone satisfy the national interest threshold or assure substantial prospective national benefit.
In all cases the petitioner must demonstrate specific prior achievements which establish the
alien’s ability to benefit the national interest.
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of curved girder bridges.” Knowiledge of specialized design techniques
would appear (o be a valid requirement for the petitioner to set forth on an
application for a labor certification. Mr. Shirole’s assertion of a labor short-
age, therelore, should be tested through the labor certification process.

Mr. Shirole continued:

32% of all bridges in the United States are deficient in some manner. . . . As more and
more of the bridges that were buili in the post world war construction boom reach the
end of their service life, the nation’s need for expert engineers with experience in
structural rehabilitation has already started out pacing their availability, indicating
their shortage in the industry’s marketplace,

Harold J. Brown, Administrator of the New York Division of the
Federal Highway Administration (FHWA), states that “[tjhe work of the
FHWA is in the national interest, as it will benefit the whole of America in
providing a safer and cost-effective traveling way across the nation.” Mr.
Brown makes no specific assertion about the beneficiary, oflering only the
general statement that “maintenance of a trained and competent engincer-
ing staff by cach Statc DOT is paramount to the success of the Federal
Highway program.”

The above arguments, and similar testimony from nomerous other wit-
nesses, focus largely on the critical state of the bridges and related infra-
structure in New York and elsewhere in the United States. It is indisputably
true that the nation’s bridges play a fundamental role in the transportation
system and, by extension, in the economy itself which depends on the trans-
portation of goods and mobility of commuters and tourists. The employer’s
assertions regarding the overall importance of an alien’s area of expertise
cannol suffice, however, to establish eligibility for a national interest waiv-
er. The issue in this case is not whether proper bridge maintenance is in the
national interest, but rather whether this particular beneficiary, to a greater
extent than U.S. workers having the same minimum qualifications, plays a
significant role in the preservation and construction of bridges.

Anil Desai asserts that the beneficiary’s “qualifications make him ide-
ally suited for the kind of complicated engineering design that is done
here”” George A. Christian, P.E., Director of the Bridge Design Section at
NYSDOT, states that the beneficiary’s prior work experience “was a key
consideration in our hiring him in 1993 Lowell Greimann, Chair of the
Department of Civil and Construction Engineering at Iowa State University,
states that the beneficiary’s “unique background and experience in the field
of bridge rehabilitation by applying techniques such as post-tensioning is a
resource that can be applied toward the many bridge projects upcoming in
the United States.”

Any objective qualifications which are necessary for the performance
of the occupation can be articulated in an application for alien labor certifi-
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cation; the fact that the alien is qualified for the job does not warrant a waiv-
er of the job offer/labor certification requirement. It cannot suffice to state
that the alien possesses useful skills, or a “unique background.” As noted
above, regardless of the alien’s particular experience or skills, even assum-
ing they are unique, the benefit the alien’s skills or background will provide
to the United States must also considerably outweigh the inherent national
interest in protecting U.S. workers through the labor certification process.

P.Y. Manjure, Chief Executive of Freyssinet (India) where the benefici-
ary worked for two years, states that the beneficiary “had rigorous training
in the use and application of the world famous Freyssinet System of Post-
tensioning.” Ayaz H. Malik, P.E., Chairman of the Bridge Design
Committee at NYSDOT, states that the beneficiary “has worked on innova-
tive projects such as segmental arch structures patented by the French com-
pany ‘Matiere’.” It is not clear in what capacity the beneficiary “worked
on” the Matiere project; in any event, the beneficiary’s involvement with
Freyssinet and Matiere, standing alone, does not qualify him for a national
interest waiver. Simple exposure to advanced technology constitutes, essen-
tially, occupational tr;fining which can be articulated on an application for
a labor certification.” Special or unusual knowledge or training, while per-
haps attractive to the prospective U.S. employer, does not inherently meet
the national interest threshold. The issue of whether similarly-trained work-
ers are available in the U.S. is an issue under the jurisdiction of the
Department of Labor.

George A. Christian observes that NYSDOT, and other federal and state
agencies, are in the process of converting to metric measurements. Mr,
Christian notes that the beneficiary’s previous experience with metric meas-
urements is aiding in this transition. The beneficiary’s knowledge of this
system would not rise to the level of being in the national interest for pur-
poses of section 203(b)(2)(B) of the Act, since standard English measure-
ments can be converted to metric though simple and widely available arith-
metical formulas. Moreover, the metric system is accepted as the standard
throughout most of the industrialized world, and is therefore commonly
known among alien engineers. In any event, the employer’s need for a
worker trained in the metric system can be expressed on an application for

" alabor certification.

"The record does not contain any indication that the beneficiary developed the technol-
ogy for which Matiere holds the patent. An alien’s job-related training in a new method, what-
ever its importance, cannot be considered to be an achievement or contribution comparable to
the innovation of that new method. While innovation of a new method is of greater impor-
tance than mere training in that method, it must be stressed that such innovation is not always
sufficient to meet the national interest threshold. For example, an alien cannot secure a nation-
al interest waiver simply by demonstrating that he or she holds a patent. Whether the specif-
ic innovation serves the national interest must be decided on a case by case basis.
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Reports submitted on appeal reflect substantial cost savings on projects
on which the beneficiary worked. The record does not show that these sav-
ings are due (o the beneliciary’s involvement, or that comparable projects
executed without the beneficiary incurred significantly higher costs. The
reports merely indicated that the projects on which the beneficiary worked
could have cost morc than they actually did.

A number of the witnesses in this case assert that engineers with the
beneficiary’s qualifications are in short supply, yet are desperately needed
because of the deterioration of U.S. bridges. The petitioner has never clear-
ly explained why the job offer and thus the labor certification requirement
should be waived. Given the asserted shortage of qualified engincers with
the requisite training, and the evident existence of an offer of permanent
employment, the situation appears to correspond closely to the very situa-
tion that the labor certification process was designed to address.

Mr. Christian slates in a letter that the beneficiary’s “training and on-
the-job experience becomes all the more iinportant since our engineering
staff development is a cost-intensive, time consuming process that affects
the productivity and quality of the design process.” In fact, documents sub-
mitted subsequent to the appeal establish the beneficiary’s continued
involvement in various projects undertaken by the petitioner. The Service
does not dispute that the beneficiary provides valuable services to his

‘employer; at issue here is the effect of such services on the national interest
when compared to others in the profession. The Service also does not dis-
pute the advantage to the petitioner of retaining qualified staff rather than
training inexperienced, newly hired workers. The contention that no other
experienced workers are available, however, should be tested on an appli-
cation for a labor certification. The petitioner has not shown that it will suf-
fer a substantial disruption in its efforts to maintain New York’s bridges and
roads if a national interest waiver is not granted and the petitioner is
required to test the U.S. labor market through the labor certification

" process. Furthermore, with regard to experience, the regulations indicate
that ren years of progressive experience is one possible criterion that may
be used to establish exceptional ability. Because exceptional ability, by
itself, does not justify a waiver of the job offer/labor certification require-
ment, arguments hinging on the degree of experience required for the pro-
fession, while relevant. are not dispositive to the matter at hand.

Based on the above discussion and a careful review of the record, it is
concluded that although the petitioner has shown that the beneficiary is a
competent engineer whose skills and abilities are of value to his current
employer, the petitioner has [ailed to establish that a job ofler waiver based .
on national interest is warranted. As is clear from a plain reading of the
statute, it was not the intent of Congress that cvery person qualified to
engage in a profession in the United States should be exempt from the
requirement of a job offer based on national interest. Likewise, it does not
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appear to have been the intent of Congress to grant national interest waivers
on the basis of the overall importance of a given profession, rather than on
the merits of the individual alien as they relate 10 the job 1o be performed.
Moreover, the mere fact that an alien may play an important role in the
activity to be performed by the petitioner is insufficicnt to cstablish cligi-
bility for a job offer waiver bascd on national interest, since qualificd U.S.
workers may be available to play a similar role. Nothing in the legislative
history suggests that the national interest waiver was intended simply as a
means for employers (or self-petitioning aliens) to avoid the inconvenience
of the Jabor certification process. On the basis of the evidence submitted,
the petitioner has not established that a waiver of the requirement of an
approved labor certification will be in the national interest of the United
States.

The burden of proof in these proceedings rests solely with the petition-
er. Section 291 of the Act, U.S.C. § 1361. The petitioner has not sustained
that burden. Accordingly, the decision of the director denying the petition
will not be disturbed.

This denial is withgut prejudice to the filing of a new petition by a
United States employer accompanied by a labor certification issued by the
Department of Labor, appropriate supporting evidence and fee.

ORDER: The appeal is dismissed.
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D(2) Chart of Mandatory Authority — Burden of Proof and Common Legal Issues

Sanchez, 17 1&N
Dec. 503, 506
(BIA 1980)

Authority Type* | Issue Statement of Law
INA Sec S Burden of As summarized by AAQ:
291 8 USC Proof The burden of proof in visa petition proceedings remains
Section 1361 with the petitioner.
Language of statute:

“Whenever any person makes application for a visa or any
other document required for entry, or makes application for
admission, or otherwise attempts to enter the United States,
the burden of proof shall be upon such person to establish
that he is eligible to receive such visa or such document, or
is not inadmissible under any provision of this Act [chapter],
and, if an alien, that he is entitled to the nonimmigrant;
immigrant, special immigrant, immediate relative, or refugee
status claimed, as the case may be. If such person fails to
establish to the satisfaction of the consular officer that he is
eligible to receive a visa or other document required for
entry, no visa or other document required for entry shall be
issued to such person. . ..” ;

‘| Matter of Price SPD Burden of The burden of proof in these proceedings rests solely with
20 I&N Dec. 953 Proof the petitioner.
(Assoc. Comm.
Exams) i
Matter of SPD Burden of The burden of proof to establish eligibility for the benefit
Treasure Craft of Proof sought rests with the petitioner.
California 14
I&N Dec. 190
{Reg. Comm.
1972)
Matter of SAD Burden of The burden of proving eligibility for the benefit sought
Chawathe Proof remains entirely with the applicant. Section 316(b)(2) of the
(USCIS Adopted Act; see also section 291 of the Act, 8 U.S.C. Section 1361.
Decision January Additionally, the “preponderance of the evidence” standard
6, 2006) does not relieve the petitioner or applicant from satisfying

the basic evidentiary requirements set by regulation.

Matter of SPD Burden of Simply going on record without supporting documentary
Treasure Craft of Proof evidence is not sufficient for meeting the burden of proof.
California 14
1&N at 193-94
Matter of SPD Burden of The assertions of counsel do not constitute evidence.
Laureano, 19 Proof '
I&N Dec. 1,3
(BIA 1983);
Matter of
Obaigbena, 19
1&N Dec. 533,
534 (BIA 1988);
Matter of
Ramirez-

*8= Statute, R =Regulation, SPD = Service Precedent Decision, SAD = Service Adopted Decision. 1




Authority Type* | Issue Statement of Law
Matter of Caron | SPD Burden of The immigration and Naturalization Service may, in its
International Proof discretion, use as advisory opinions statements from
Inc., 19 I&N universities, professional organizations, or other sources
Dec. 791 submitted in evidence as expert testimony. However, where
(Coram. 1988) an opinion is not in accord with other information or is in
any way questionable, the Service is not required to accept
or may give less weight to that evidence.
Matter of Ho, 19 | SPD Burden of (1) The petitioner bears the burden in visa petition
1&N Dec. 582 Proof revocation proceedings of establishing that the
(BIA 1988) beneficiary qualifies for the benefit sought under the
immigration laws. Matter of Cheung, 12 1&N Dec.
715 (BIA 1968), reaffirmed.

(2) Approval of a visa petition vests no rights in the
beneficiary of the petition but is only a preliminary
step in the visa or adjustment of status application
process, and the beneficiary is not, by mere approval of
the petition, entitled to an immigrant visa or to
adjustment of status.

(3) The realization by the district director that he made an
error in judgment in initially approving a visa petition
may, in and of itself, be good and sufficient cause for
revoking the approval, provided the district director’s
revised opinion is supported by the record.

(4) Doubt cast on any aspect of the petitioner’s proof may
lead to a reevaluation of the reliability and the
sufficiency of the remaining evidence offered in
support of the visa petition.

(5) Evidence serving as the basis of a notice of intention to
revoke approval of a visa petition need not have been
previously unavailable or undiscoverable.

(6) It is incumbent upon the petitioner to resolve any
inconsistencies in the record by independent objective
evidence, and attempts to explain or reconcile such
inconsistencies, absent competent objective evidence
pointing to where the truth, in fact, lies, will not
suffice.

Matter of SPD Burden of Beneficiaries seeking employment-based immigrant
Katigbak, 14 Proof classification must possess the necessary qualifications as of
I&N Dec. 45 the filing date of the visa petition.

(Reg. Comm.

1971)

Matter of SPD Burden of A petitioner may not make material changes to a petition
Lzummi, 22 1&N Proof that has already been filed in an effort to make an apparently

Dec. 169 (Assoc.

Comm.
Examinations
1998)

deficient petition conform to Service requirements.

*Q= Statute, R =Regulation, SPD = Service Precedent Decision, SAD = Service Adopted Decision. 2



Authority

Type*

Issue

Statement of Law :

8 CFR Section
103.8(d)

Basis of
Decisions

The term record of proceeding is the official history of any
hearing, examination, or proceeding before the Service, and
in addition to the application, petition or other initiating
document, including the transcript of hearing or interview,
exhibits, and any other evidence relied upon in the
adjudication; papers filed in connection with the
proceedings, including motions and briefs; the Service
officer’s determination; notice of appeal or certification; the
Board or other appellate determination; motions to
reconsider or reopen; and documents submitted in support of
appeals, certifications, or motions.

8 CFR Section
103.3(c)

Mandatory
Authority

(c) Service precedent decisions. The Secretary of Homeland
Security, or specific officials of the Department of
Homeland Security designated by the Secretary with the
concurrence of the Attorney General, may file with the
Attorney General decisions relating to the administration of

‘the immigration laws of the United States for publication as

precedent in future proceedings, and upon approval of the
Attorney General as to the lawfulness of such decision, the
Director of the Executive Office for Immigration Review
shall cause such decisions to be published in the same
manner as decisions of the Board and the Attorney General.
In addition to Attorney General and Board decisions referred
to in Section 10@3. 1(g) of chapter V, designated Service
decisions are to serve as precedents in all proceedings
involving the same issue(s). Except as these decisions may
be modified or overruled by later precedent decisions, they
are binding on all Service employees in the administration of
the Act. Precedent decisions must be published and made
available to the public as described in Section 103.9(a) of
this part. ’

Matter of K-S, 20
I&N 715,719
(BIA 1993)

SPD

Persuasive
Authority

“[wlhile the reasoning of a district court judge’s decision
must be given due consideration . . . the analysis does not
have to be followed as a matter of law.”

*S= Statute, R =Regulation, SPD = Service Precedent Decision, SAD = Service Adopted Decision. 3




USCIS Policy Manual, Volume 6: Immigrant:

A. Precedent Decisions by Category

Burden of Proof

e Matter of Chawathe, 25 I&N Dec. 369 (AAO 2010)

AC21

o Matter of Al Wazzan, 25 |1&N Dec. 359 (AAO 2010)
e Matter of Perez-Vargas, 23 1&N Dec. 829 (BIA 2005)
« Matter of Marcal Neto, 25 I&N Dec. 169 (BIA 2010)

Priority Date (date of eligibility)

. Matter of Katighak, 14 1&N Dec. 45, 49 (R%g%
Matter of Wing’s Tea House, 16 I&N Dec. ¥58;1

Matter of Smith; wi&&N Dec. 772 (1968)
« Matter of Ord, Q‘%I&N Dec. 285 (Reg. Comm’r 1992)
o Matter of Artee, 18 1&N Dec. 366 (Comm’r 1982)

Ability to Pay

o Matter of Sonegawa, 12 1&N Dec. 612 (Reg. Comm’r 1967)
o Matter of Great Wall, 16 I&N Dec. 142, 144-145 (Act. Reg. Comm’r 1977)

1
Deliberative — Pre-decisional - Do Not Disclose
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Education

Matter of Shah, 17 I&N Dec. 244, 245 (Comm’r 1977) (baccalaureate generally requires a 4
years of education)

Matter of Sea, Inc., 19 1&N Dec. 817 (Comm’r 1988) (weight of evaluation)

Matter of Caron International, 19 I&N Dec. 791 (Comm’r 1988)

Labor Certification Issues

Matter of Harry Bailen Builders, Inc., 19 1&N Dec. 412, 4
not approve a visa petition when the approved labor ce
by another aI|en

accordance with terms of Iabor cert.
Matter of Sunoco Energy Development 4

Matter of Master
athletes)

Matter of Pricé;j;, 0 I&N Dec. 953 (Comm’r 1994)

E13

Matter of Church Scientology International, 19 1&N Dec. 593, 604 (Comm’r 1988) (L-1)
Matter of Tessel, Inc., 17 I&N Dec. 631 (Acting Assoc. Comm’r 1981)

Revocation & 204(c)

2
Deliberative — Pre-decisional — Do Not Disclose
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e Matter of Estime, 19 1&N Dec. 450 (BIA 1987)

e Matter of Arias, 19 I&N Dec. 568 (BIA 1988)

e Matter of Tawfik, 20 I&N Dec. 166 (BIA 1990)

e Matter of Kahy, 19 1&N Dec. 803 (BIA 1988)

e Matter of Agdinaoay, 16 I&N Dec. 545 (BIA 1978)

e Matter of La Grotta, 14 I1&N Dec. 110 (BIA 1972)

o Matter of Samsen, 15 I&N Dec. 28 (BIA 1974)

e Herrera v. USCIS, 2009 WL 1911596 (9th Cir. 2009) {Not a Precedent Decision]

Misc.

e Matter of Martinez, 21 1&N Dec. 1035, 1036 (BIA
774 (BIA 1988); Matter of Soo Hoo, 11 1&N Decg
prove by a preponderance of evidence th
benefit sought.

& ,

e Matter of E-M-, 20 1&N Dec. 77 (Comm’r 19
established by a preponderance of evidence, it is*
it is probably true.

» Matter of Ramirg A 80). Matter Of Laureano, 19 I&N
sunsel do not constitute evidence. Matter of

g’l Comm’r 1972)). Going on record without supporting
mffitient for purposes of meeting the burden of proof in

Dec. 582, 591 (BIA 1988). Doubt cast on any aspect of the
: 4y, of course, lead to a reevaluation of the reliability and sufficiency
of the remai eyidence offered in support of the visa petition.

18 I&N Dec. 147 '(BIA 1981) — involves a rescission after invalidation of
the ETA by DOL.

« Matter of Onal

e Matter of Bennett, 19 I&N Dec. 21 (BIA 1984) a nonimmigrant is deportable for
unauthorized compensated religious work.

e Matter of Golden Dragon Chinese Restaurant, 19 I&N Dec. 238 (BIA 1984). H NIV
issue. Relevance limited.
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o Matter of Faith Assembly, 19 I&N Dec. 391 (BIA 1986). Religious worker
issues. Relevance limited.

B. Federal Court Decisions by Category

ATP

« Construction & Design Co. v. usas 563 F.3d 503 (7" @
Sitar Restaurant v. Ashcroft, 2003 WL 22203713, *3

.N.Y. 1985)
. Ubedav Palmer 539 F. Supp 64%650 (N D. ||| 1982, aff’d, 703 F.2d 571 (7th Cir.
1983) @% : .

| Alien’s Credentials

e Tisco Group, Inc\%gﬁl\i D ik no, 2010 WL;-;464314(Ew .Mich. August 30, 2010)
%« " ;_ 2010 WL 3355442 (E.D.Mich. August 20, 2010)

S
o Maramjaya'v.
e Hoosier Care, Inc.

mpany v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)
on, 699 F.2d 1006, 1008 (9th Cir. 1983)
.2d 1008 (D.C. Cir. 1983).

e Kazarian v. USCIS, 596 F.3d 1115 (9th Cir. 2010)

o Negro-Plumpe v. Okin, 2:07-CV-820-ECR-RJJ at 7 (D. Nev. Sept. 8, 2008)

e Gulenv. Chertoff, Civ. No. 07-2148 (E.D. Penn. July 16, 2008)

e Braga v. Poulos, (No. CV 06-5105 SJO (FMOx) (C.D. Calif. July 6, 2007) aff'd 2009 WL
604888 (9™ Cir. 2009)

o Yasarv. DHS, 2006 WL 778623 *9.(S.D. Tex. March 24, 2006)

« All Pro Cleaning Services v. DOL et al., 2005 WL 4045866 *11 (S.D. Tex. Aug. 26, 2005)

4
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e Denisov v. Weiman, 2004 WL 2599407 (N. D. Tex. Nov. 12, 2004)
o Leev.l.N.S., 237 F. Supp. 2d 914 (N.D. lll. 2002)

o Russellv. INS, 2001 WL 11055 (N.D. Hl. Jan. 4, 2001)

e Muniv. INS, 891 F. Supp. 440 (E.D. Ill. 1995)

e Racine v. INS, 1995 WL 153319 (N.D. Ill. 1995)

o Buletiniv. INS, 860 F. Supp. 1234 (E.D. Mich. 1994)

NI

e Q Data Consulting, Inc. v. INS, 293 F. Supp’

o Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D'D

o IKEAUS, Inc. v. U.S. Dept. of Justice, 48 F. Supp. 2

o Omni Packaging, Inc. v. INS, 930°:

e Boyang, Ltd. v. I.N.S., 67 F.3d 305

e« Champion World, Inc. v. INS, 940 F.
1991)

"2 (6™ Cir. Jun. 15, 2007)
478 F.3d 191 (4™ Cir. 2007)

5
Deliberative — Pre-decisional — Do Not Disclose



DETERMINING WHETHER A CASE IS STILL VALID LAW

Whenever an adjudicator is using published precedent decisions in a written order, it is important
to check whether the case is still valid law. Subsequent cases may clarify, distinguish, explain,
follow, generally cite, modify, overrule, reaffirm, or supersede a prior case. It is especially
embarrassing when you cite a precedent decision in your order and it is later brought to your
attention, usually by an attorney representing the petitioner/applicant, that the case you are citing
has been overruled in a subsequent decision.

How do you check the validity of a precedent decision?

You first start with the most recent bound volume of the Administrative Decisions. Currently
that would be volume 22.

From the Table of Contents, locate the section entitled “Notice Regarding Decisions in Volumes
16,17, 18, 19, 20, 21, and 22 Inclusive, Affected by Subsequent Reported Administrative of
Judicial Decisions.” If the decision you are citing has been published in a bound volume, part of
the citation will note the volume and page number. For example: 17 I&N Dec. 41.

You then look on the list for 17-41. If in the second column follcjawing 17-41 there is an entry (in
this cases there is an entry which states See 17-605), the case you are citing has had some
subsequent action.

The very first column will have a letter. In this case the letter “o” appears. This means that case
17 1&N Dec. 41 has been overruled by a decision which you will find at 17 I&N Dec. 605.

Your case is therefore not valid anymore and you must read the subsequent case to find out if the
issue you are concerned with stiil relates to your case.

If a case you are citing is found in volume 15 or under, you must also check the same listing of
cases in volume 15. This is required because some cases that had subsequent actions in volumes
15 or under are not listed in volumes 16-22. If a case was listed in volume 11, later modified by
a case in volume 14, still valid, and the issue has not been dealt with in a case in volumes 16-22,
it will not be noted in volumes 16-22. Only prior cases relating to the cases dealt with in
volumes 16-22 will be listed in the latest bound volume.

One final issue must also be noted. If a subsequent statute or regulation becomes effective which
renders prior case law moot, the precedent case cannot be cited as it is no longer valid. If such a
change applies, the index of cases referred to above will not be updated to state that the decision
has been rendered moot because of legislation or regulation. The adjudicator must apply the new
statute or regulation if there is a conflict with a decision issued prior to the effective date of the
new statute or regulation. ‘
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Basics‘ of Scholarly Research
An Adjudicator’s Guide

Several of the self-petitioners and beneficiaries of I-140s in the categories of E11 (A),
E12 (B), and E21 (I -National Interest Waivers) are scholarly researchers. We see the
greatest number in scientific fields such as engineering, chemistry, biology, and physics,
but we also see researchers in the social sciences, the arts, and the humanities. It is
imperative to have a basic understanding of how researchers/scholars work so we can
properly evaluate the significance of the evidence submitted with the petition.

Typically the researchers that we encounter have already completed a Master’s and/or
Doctor of Philosophy degree (Ph.D.). It is not unusual to see a researcher with both a
Doctor of Medicine degree (M.D.) and a Ph.D. Oftentimes after graduation, a new Ph.D.
will spend some time as a post-doctoral researcher prior to either advancing in academia
or taking a position in industry or for a private research institute. Of course, not all
Ph.D.s spend time as post-docs; however, it is worth mentioning because many
individuals file I-140s, especially under the NIW category, at this stage in their careers or
shortly thereafter.

Grant Funding
In general, the research process begins with the solicitation of grants from various entities

that have funds available to support research. Some of these entities are government
agencies such as the National Institutes of Health (NIH), the National Science Foundation
(NSF), Department of Energy (DOE), and the Department of Defense (DOD). Others are
non-profit organizations dedicated to a particular cause, such as the American Cancer
Society and the American Heart Association, just to name a few. The individual or team
soliciting grant funding could work for a university, private research institute, or a private
company. It is not uncommon to see small, private, start-up companies that spin-off
technology that began development at a university. (It is noted that some companies and
government agencies have their own research & development departments and may
receive their funding internally, rather than go through the grant funding process.)

You may see grant applications in your petitions. These documents contain information
regarding the nature of the research and the roles each member of the team will perform
in the research. (Research is commonly performed by several people working together in
the same laboratory. It may also occur that two or more labs collaborate on the same
research, sometimes in labs located in different parts of the country or world.) The
principal investigator (PI) is the person who, according to 42 C.F.R. Part 52, is "the
single individual designated by the grantee in a grant application who is responsible for
the scientific and technical direction of the project." Frequently, the PI is the university
professor in charge of the lab or the president of the small company. Sometimes the PI
does not actually conduct the research but is the person who had the idea contained in the
grant application and is the one who is leading the effort. Some grantors of funding
preclude someone who is not a LPR or a USC from being the PI on a grant. Again, a
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grant application submitted as evidence can provide information regarding the self-
petitioner or beneficiary’s role in a particular project.

Publishing of Results in Scholarly Journals
After the funding is obtained, the researchers conduct their research. For example,

experiments are conducted to study the effectiveness of a new cancer drug. The
researchers then write a manuscript detailing their work and the findings of their research.
In footnotes or endnotes the researchers list all of the sources used in their research, such
as scholarly articles and books. These manuscripts are then submitted to schola:rly
Journals for publication. At that point, most manuscripts go through a peer-review
process’. This process is important for us to understand because it relates to the “judge
the work of others” criterion enumerated in E11 and E12 petitions. See 8 C.F.R. sections
204.5(h)(3)(iv) and 204.5(1)(3)(A)(D). A scholarly journal’s editorial staff solicits
individuals in the field to read the manuscript and critique the substance and presentation
of the research. Generally, the request for reviewers will be addressed to the professor
leading a research group and a different member of the group will perform the review of
the paper on his or behalf. Subsequently, the person who actually did the review will be
placed in the database of potential reviewers on a specific field. The reviewers make the
recommendation that either the paper is ready as-is, needs revision, or is inherently
flawed and not fit for publication.

Obviously, we do not have the expertise to evaluate the significance of these scholarly
works by reading them ourselves. Instead we rely on the reaction of the experts in the
field as a gauge of the significance of our researcher’s work. One of the most reliable
ways we do this is to review the citation record of a researcher’s publications. For more
on citations see the section “Additional Issues Related to Pubhcatlon and Citation
Records” that is part of the “Google Scholar Guide.”

Participation in Professional Conferences

Another venue in which researchers share the results of their work is at professional
conferences. These conferences can be regional, national, or international. Some are
held annually or semi-annually. There is usually a keynote speaker who is a well-known
veteran in the field, or an up-and-coming star in a particular area of research.  Prior to
the conference, the organizers issue a call for papers on a particular topic. The
researchers will then submit an abstract (summary) of a research project prior to the
conference. The organizers will choose certain researchers to sit on various discussion
panels or to give “invited talks” about their research. Researchers commonly bring
“poster presentations” as visual aids to accompany their abstracts. Typically, the posters
are set up in the conference venue to afford researchers the opportunity to see what others
are working on and to meet others with similar professional interests. Generally, the
organizers award prizes for the best poster presentations. The submitted abstracts will
usually be made into a publication that is distributed at the conference. Some of these
conference proceedings are peer-reviewed and others accept all submitted abstracts. You
will see that your researcher will usually include a list of abstracts that were included in

! Not all publications are peer-reviewed.
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the proceedings of professional conferences. You may also see that a researcher has
been awarded a “travel grant” to help defray the cost of attending the conference.

For our purposes, most participation in professional conferences is not indicative of
“national acclaim” or “international recognition”, nor does it establish that the beneficiary
~ is well positioned to advance the proposed endeavor as is required by NIWs. Certainly,
giving the keynote speech would carry an enormous amount of weight. Normally,
anyone chosen as such would also have a file full of other documentary evidence
establishing the importance of their work. How much weight we give to participation as
a panel member depends on various factors. Sitting as the chair of a panel discussion
would carry more weight than sitting on the panel. The meeting schedules that are
sometimes submitted with the petition may offer clues into the significance of the
participation. For example, did our researcher give a 10 minute presentation or an hour
presentation? Was it a break-out session or a general session? Again, in most of the
cases that we adjudicate, the researcher’s level of participation in conferences is not
particularly noteworthy.

Patents

According to the U.S. Patent and Trademark Office (PTO), a patent is "the grant of a
property right to the inventor." A patent grant confers upon the owner "the right to
exclude others from making, using, offering for sale, selling, or importing the invention."

A patent is granted by the PTO for an invention that has been sufficiently documented by
the applicant and that has been verified as original by the PTO. A patent is generally
valid for 20 years from the date of application and is effective only within the U.S.,
including territories and possessions. The owner of the patent may then grant a license to
others for use of the invention or its design, often for a fee. The Patent Cooperation
Treaty (PCT) provides some international protection for patents. More than 130 countries
worldwide have adopted the PCT>.

Frequently, researchers will submit evidence to establish that they are the inventor or co-
inventor on a patent application or granted patent. As with other types of evidence, we
are interested in the significance or impact of the invention on the field of endeavor. As
with the publications, the order that the inventors are listed on the application or grant is
not something with which we are concerned. We make the assumption that if they are
listed then they contributed to the invention. The patent application process is very
costly and arduous given the fees charged by a patent attorney or patent agent, as well as
the bureaucracy involved with dealing with the patent offices of various governments.
According to the PTO website, the processing time for applications as of August 2017 is
over two years long. (We are not the only government agency with backlogs.) Because
of this, much prior research is done by whoever is filing the patent to increase the
chances of the eventual grant of the patent.

2 http://www.dummies.com/how-to/content/understanding-the-different-kinds-of-intellectual- html
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You will see evidence of both patent applications (otherwise known as pending patents)
as well as patents that have already been adjudicated and approved by the PTO. It is very
unlikely that you would see any denied patents. Unlike an unpublished manuscript, a
patent application is considered to be published in that is assigned a number and title and
it may be searched for and read by others in the field prior to its adjudication. You may
have seen “patent pending” on a product that has already found its way to the
marketplace and is already commercially successful. Thus, when determining the impact
an invention has made to the field, we may also consider patent applications, not just
granted patents. Conversely, you may have a granted patent that has not influenced the
field whatsoever.

Much like a published article, the granted patent is indicative of novelty, not significance.
We require the petitioner to establish that the field of endeavor has found the invention to
be important in some way. Such evidence could include citations of the invention in
scholarly works and articles about the invention and/or inventor in mainstream media or
trade publications. Another key indicator of significance is whether an entity has paid
money to use the invention. A license agreement would specify the details of such an
arrangement. These agreements could be exclusive or non-exclusive. For example, a
small company with two researchers and no production facilities may sell the rights of a
drug delivery system to a company with manufacturing capabilities. If they sell exclusive
rights to the patent there would only be one licensee that is allowed to produce the
product. They would generally pay a higher price than if the invention was non-
exclusive, meaning the assignee, or owner of the patent would reserve the right to license
the use of the same invention to several different entities. You may also see where a
researcher is working in industry and the patent is held internally. For example,
researchers on the payroll of a major pharmaceutical | company are listed as inventors on a
patent that will only be used by its employer, the assignee”.

Here is how to address patents in an RFE, “The record contains evidence that you are
listed as the inventor on the XXXXX patent (or patent application.) Please submit
documentary evidence to establish the significance of this invention to the field of
endeavor.”

3 “An assignee is the person or entity to whom rights under a patent are legally transferred. It is not necessary that all the rights are
transferred to an assignee. It is common in the United States for inventors to assign their ownership rights to a corporate entity.
Inventors that work for a corporation, for example, often are required to assign their ownership rights to their corporation as a
condition of their employment. Independent inventors often assign their ownership rights to a single entity so that only one entity has
the right to grant a license. The ability to assign ownership rights increases the liquidity of a patent as property. Inventors can obtain
patents and then sell them to third parties. The third parties then own the patents as if they had originally made the inventions
themselves.” Source: www.ustpo.gov
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Researchers in Private Industry
If a researcher goes straight from graduate school to industry, he or she might not have an

extensive publication record or, in some cases, any publication record at all. We still
would be looking for evidence to establish that the researcher has somehow influenced
the field of endeavor. However, the evidence may be in the form of internal awards or
recognition, cash bonuses, or as mentioned in the section above, a patent with the
researcher listed as an inventor. For example, if the researcher develops a new type of
adhesive that is then used in a new kind of tape that becomes commercially successful,
the record could include a copy of the granted patent (or even the patent application)
listing the researcher as the inventor. You would then expect to see internal
documentation tying the invention of the adhesive to the commercial success of the tape.

One thing to consider is that a company would generally hire someone as a researcher
based on evidence of past performance as a researcher. All scientists with Ph.D.s that
work in industry are not necessarily performing research or tasks that would be
considered to be of “national importance” as required by an NIW, or be making “original
contributions to the field of endeavor” as is a criterion to consider in E11 and E12s. To
make a proper assessment we rely on letters of recommendation to inform us of the
alien’s role; however, we should also expect the existence of corroborating evidence.
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Guide to Google Scholar™Usage at NSC

Google Scholar™ (GS) is a tool that officers may use, when appropriate, to verify the authorship
and/or citation record of scholarly publications. The use of this search engine can expedite the
adjudication of E11, E12 and E21 NIW petitions, while in no way compromising the quality of
the adjudication. After working all three of these petitions you will find that it is the most
helpful, most frequently, in the adjudication of NIW petitions. It is important to point out that
results found using GS will be used to facilitate a decision leading to an approval, or to influence
the content of the RFE. However, the results found in GS will not be listed as a ground for
denial. Please remember, just because a scholarly paper is not found in GS does not mean it does

not exist. We are using it to help us find (or verify) what does exist; a negative result does not
prove nonexistence.

There are other search engines that serve the same basic purpose as GS; including but not limited
to the following: SciFinder, PubMed, and ISI’s Web of Science. Some of the other search
engines require a paid subscription but have more complete and timely results. For our purposes,
GS is simple to use, very fast, and it is free.

The majority of E11, E12 and NIW petitions for scientists/researchers' will contain a claim of
publications authored by the self-petitioner or beneficiary. Most of those will also contain a
corresponding claim of publications by others that reference the self-petitioner or beneficiary’s
publication. This is the “citation record” of a particular paper. The petition will usually include
an index of exhibits and/or a summary of the publication and citation record. It is helpful to tab
such pages for easy reference. The record may also include hard copies of the publications
authored by the researcher, and or hard copies of the articles citing the self-researcher’s work.
Other times, only part, or none of the above is submitted as evidence of the claimed articles.”
You may also see results of search engines (see the list above), including GS, as evidence. If the
results are in the proper format’ you may use these as evidence and there is no need to have
the hard copy or to do an electronic search yourself. Please note that self-generated lists are
not evidence. However, they can be used to facilitate our verification process. If much time has
passed since the filing of the petition, the citation record may have expanded enough to alter
the outcome of the adjudication; thus, an updated search may be warranted. As mentioned
in your E11, E12, or NIW training, the researcher’s work must have been published prior to
filing, however, the articles referencing his or her work need not be. Their purpose to us is as a
measure of the influence of the researcher’s publication, which was published prior to filing.

1
Scholars from the humanities, business, and arts also publish scholarly works; however, the majority that we see are from the many
es of scientists. Of course, GS can be used to verify scholarly works from any field of endeavor.
It is noted that some unscrupulous attorneys also withhold evidence of the citation record with the sole purpose of triggering an RFE
and charging additional fees.
Acceptable search engine results require the following information for both the cited and citing article: Title, publication, date, and
authorship. Further research may be required to verify unnamed authors referenced as et. al. Read on for further explanation of et. al.
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wwW.scholar.google.com

Use GS in conjunction with the submitted index of publications to verify the publications co-
authored by the researcher. If the author has a fairly unique name, the best strategy is to search
by author name. If the author has a common name, it will be necessary to search by the article
title. It is not necessary to type the entire article title. It is helpful to type quotations on the left of
the article title but leave it open on the right side. You can also search with multiple authors;
perhaps a frequent collaborator has an uncommon name. You can also search a combination of
partial article title and one or more authors.

Once the article is found, click on “Cited by [number of citing articles]”. If the search engine did
not find any citations, then the above will not be shown; it might just say “cached,” or “web
search.” Again, a lack of a result does not prove nonexistence of the article. After you click on
“Cited by [number of citing articles],” it will bring up the papers that cite the article. Peruse the
results, mentally crossing out the ones that are “self-citations” or “group citations”. These are
articles where the author and/or one of his or her collaborators cite their own work. Given the
nature of research, this is a common practice. This is because one paper often builds on the
results from previous work. However, we will not count these citations, as we are searching for
“independent citations,” as a measure of the influence a particular paper.

When a paper (either the cited or citing) ha;é several authors, only a few of the authors will be
listed followed by “et. al.” This annotation signifies “and others”. (If there is no “ef. al.”
annotation, you can be confidet that all of the authors are listed, unless it is followed by “...”)
To determine the accurate count of citations, we must know who is included the “et. al.” (of both
the cited and citing papers) so we can be sure that the citation is by an author or authors that is/are
independent from our author. However, the objective here is to save time, so you will only
investigate the “ez. al.” scenarios if you don’t reach your citation threshold after checking the
papers without such an annotation. '

If the total citation count falls short of what you are looking for, then there are different ways to
check who the other authors are included in “et. al.” If the index provided in the record lists all
authors and the list has been accurate thus far, you could use this as secondary evidence. The file
will sometimes include hard copies of the articles in question; these will list all of the authors.
Keep in mind, our purpose is to get to our threshold as quickly as possible. If you click on the
title of the article in your electronic search, you will usually be taken to a page that lists all of the
authors of the paper.

You will sometimes encounter papers that are published in a foreign language (it may be the
original paper or the citing paper, or both). Although the great majority of scholarly research that
we see is published in English, we of course, do not discount articles published in another
language. However, it can be difficult to verify the authors when the alphabet used is other than
our own. Similar to the “et. al.” discussion above, we go for the “lowest hanging fruit” first. If
you are close to your threshold and you have some foreign language documents to analyze, the
following can be helpful. If you are looking at a hard copy in the file you can compare the
characters (oftentimes Chinese) with the author’s name (in characters) as found in his or her
passport, usually found in the concurrent I-485 filing. In GS, the citation results can come up as
characters or as rectangles, signifying that the website can’t replicate the characters. If your
original paper is written by authors who don’t appear to write in the language in the citation, you
might make the assumption that the citation is independent. For example, if your researcher’s
first language is presumably Spanish and the scholarly paper is written in English and the citing
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paper is written in Korean, it would be reasonable to assume that the citing article is not self-
referencing.

One important aspect to keep in mind here is that we don’t necessarily always need 100%
assurance of the independence of each citing article. In the example used above, you might find
an exception to that scenario. However, we are looking at the big picture and we are looking to
see if we can establish the citation record of our researcher in a very short period of time. Use

your common sense and good judgment to reach a conclusion regarding whether the citation
record meets your threshold. '

Keep in mind that if you have to RFE for other issues, you will probably not spend too much time
using this tool. (It should go without saying that you will not RFE for these items if they are
already in the record.) This is why GS is most effectively used in conjunction with NIW
petitions. Ells and E12s commonly have other issues that warrant an RFE. Even when the hard
copies of all the cited and citing articles are included in the record it can be much more efficient
to verify them using GS rather than flipping through thousands of pages of scholarly articles that
you have in front of you. You may choose to use the hard copy and the electronic results together
as you are gaining familiarity and experience using GS.

If you wish, you may print the results of your electronic searches and attach them to the right side
of the file. Either way, if you are approving based on information that was not included with the
record then make an annotation indicating as much in the remarks section. Such an annotation
might read, “Citations verified via GS.” Anyone doing a secondary review of the case will be
able to verify the results of your electronic search.

The burden of proof is always on the petitioner to provide evidence of eligibility for the
classification sought. Our use of this free tool does not change that fact per se. However, we
need to work smart and know how to take advantage of the tools that are at our disposal. If you

do not understand how to use this tool after reading this and practicing it, then please ask
someone.

A newer feature of GS is the ability of researchers to create their own pages in GS, which
includes a brief biography and a list of that researcher’s publications and citations. You will
know that a researcher has set up a profile like this if his or her name is underlined in the citations
in GS. Clicking on that researcher’s underlined name will bring you to his or her profile page.
These can be very useful, especially in cases where the researcher has a common name, since you
would no longer need to search through a list of publications to find those that were written by the
beneficiary. Of course, it’s important to make sure you have the right person by checking the
profile’s biography and list against the evidence in the file.

* % %
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Additional Issues Related to Publication and
Citation Records

Order in Which the Authors are Listed

The first author is the author that is listed first on the paper. The corresponding author
of a paper is the point of contact for the publication. Sometimes the first author and/or
the corresponding author made the most significant contribution to the paper. Oftentimes
the author listed last is the professor or group leader who had the idea for and acquired
the funding to do the research, but did not participate in the actual research. However,
the rationale behind the order in which authors are listed can vary greatly between
academic groups and/or projects. Therefore, officers should not be overly concerned
with the order in which the authors are listed. If the alien is included as an author
of the publication, he or she should be given full credit as an author regardless of
whether his or her name appears first, last or somewhere in the middle. As
mentioned above, the citation record of the publication is a key indicator of the
importance of the work to the field of endeavor.

The following is a light-hearted commenitary on the topic of the ordér in which the
authors of scholarly works are listed.

, The third author The second-to-last
ghe first 3“‘*“’(’; First year student who actually did author rotond

e poga Mademe. e esperments, pefomedife | Amblious assitont ro-
figures. é Thin sbemg third author is ‘Ygfpe ,§§§§§m2“p§§e‘?’ £
4 Q
- § M;chaeis C.Lee,EF, Sap; P. 8., Nichols, S. T., Oiswxm L., Smith, B. S. 9
§ 1 1 : . E
o O s R i s Tomy. it “‘;’wawwmmmwwwmw R ““"3""“’*% e 8
©  The second auth f The last author -
I Grad studentin the lab that has Zﬁgmmfiggfg:s‘}%ggg The head honcho. Hasnt &
I nothing to do with this projedt, y even read the apar but hey, o

o really reads. Reserved h t the fu nd i
w  bubtwas included because for undergrads and @ gol ihe sundi a $ ~
'she hung around the% technicatgmaﬁ famous namewx get the 3
% meelings (usuany for the ooé paper accepted. 3

Journal Impact Factor

Petitions oftentimes contain evidence regarding the “impact factor” of the journal in which an
article was published. Again, we don’t generally spend time on this issue for the same
cost/benefit reason referenced above. For example, what if the beneficiary had several citations
of an article published in a lower impact journal and fewer citations of an article published in a
higher impact journal? Additionally, would we then also factor in the impact factor of the
journals in which the citations appeared? No, we would not, because it is not practical and not
sufficiently instructive to do so. Of course there are exceptions to every rule and some journals
are very highly regarded and of such import that results published therein will be reported in the

Rita Stranik 2008
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mainstream media.* Such journals include Nature, Science, New England Journal of Medicine
(NEJM), and the Journal of the American Medical Association (JAMA). While it is never a bad
idea to further your knowledge on any matter that would improve your adjudication skills, it is
not critical that we know the names and rankings of journals because the citation record will
generally reflect the importance of the journal in which the cited article is published.

Other Citation-Counting Issues for Further Consideration:

e A paper cited one time each by 10 different research groups is demonstrative of more
influence than a paper cited 10 times by the same research group.

¢ How much weight do you give a citation when it was written by someone who was not a
collaborator on the cited paper but has collaborated with the researcher on other projects?
Perhaps half or a quarter of the weight of an independent citation?

e Some physics papers can have 100+ authors. How much weight should be accorded to
papers where the author is one of hundreds?’ Hopefully, they have other papers in the
record with fewer authors and a healthy citation record. If they don’t...(good topic for
further discussion!)

In this scenario you might see evidence pertinent to criteria to §204.5(h)(3)(iii), and §204.5(i)(3)(C) which is the “published
material” criterion for E11 and E12 petitions, respectively.

How would you be able to check if the citations were self referencing?

Rita Stranik 2008
Nebraska Service Center
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L. PODLUBNY: Short communication
—

It is obvious that we cannot compare total numbers of citations — it is well known
that in absolute figures there is much less citations in mathematics than in chemistry,
but a mathematician with a relatively low total number of citations can have higher
impact in-niathematics than a chemist with a larger number of citations in chemistry.
The question, therefore, is: & # passible 1o compare two scientisis working in djjférent
Jelds of science on /Zeiqrz.’rWez) citation numbers? Surprisingly, the author of this
article could not find any"answer to this seemingly natural question in the available
literature.

The answer suggested in this article is: pes # i possible, with the help of a certain
normalization of their respective mumbers of cirations. The proposed approach is
described below. )

The data

In a recent publication of the National Science Foundation the distribution of
scientific citations of the U.S. scientific and engineering articles across wide fields of
science in 1992, 1994, 1996, 1997, 1999, and 2001 was published (see Ref. 1, Chapter
5, Table 5-27 on page 5-50). The sources for be data appearing in that table were the
Science Citation Index (SCI) and the Social Sciences Citation Index (SSCI).

The law of the constant ratio .

The data in the NSF table for the distribution of scientific citations led me to the
observation that sée rario of the number of citations in any two. fields of sclence remains
close o constan.

For example, for clinical medicine and physics we have the ratio close to 4:

(1992) 475793 / 137922 = 3.44972521
(1994) 516665 / 141653 = 3.64739893
(1996) 554332/ 138417 = 4.0047971

(1997) 574859 7 131958 =4.35637854
(1999) 584330/ 125968 = 4.63871777
(2001) 589762 / 120593 = 4.89051603

Similarly, for engineering and mathematics the ratio is close to 5:

(1992) 32680/ 6858 = 4.76523768
(1994) 35189 /6631 = 530674106
(1996) 33664 / 6961 = 4.83608677
(1997) 32958/ 6418 = 5.13524462
(1999) 34001 / 7520 = 4.52140957
(2001) 36809 / 7794 = 4.72273544

The same observation holds for any pair of fields of science in the Table 5-27 of the
NSF 2004 report.
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I. PoprLusny: Short communication
.
It is worth noting that a similar law of the constant ratio in citation analysis is known
for the number of publications and the number of citations processed by ISI - it gives
the so-called Garfield’s constant.3

“~

o Normalization
4 e

Based ‘on’the observel- law of the cons
fields by computing the ratio of lhe ibe
cuatlons i * cital
are shown in Table 1 in the columns titled “ratio to mhths”™; numbers are rounded to
integers. In such a form the law of the constant ratio is even more obvious.

The average ratio of citation number 1o the number of citations in mathematics is
given in a dedicated column in Table 1.

Table 1. Comparison of the numbers of citations in different fields of seience. Based on the data from Sevence
auel Engineering idicalors 2004, A’a]/b(lﬂ/&}:'/km Founidaron, sap O 2004,

* Average ratio of 1992 1994 1996
citation number to

Field . the pubérof  Numberof Ratioto Nurberof Ratiots Numberof Ratioto
) citations in cititioris maths  cirations  maths  citations  maths
mathematics - : .

Clinical medicine 78 475793 69 516665 78 554332 80
Biomedical research 78 460148 67 318304 78 362361 . 81
Biology 8 52333 8 57825 9 58649 8
Chemistry 13 88010 i3 96827 15 105960 15
Physics 19 137922 20 141633 21 138417 20
Eanh/space scrences 55086 71230

10

1 6858 1 6631 1 6961 i

Socxallbchavmrai sciences 3 80282 12 84353 13 93032 13
Average ratio of 1997 1999 2001
Field citation number to ) ' )
the number of  Numberof Ratioto Numberof Ratioto Numberof Ratoto
citations in citations maths citations maths citations maths
mathematics
Clinical medicine 78 5748359 90 584330 78 589762 76
Biomeédical research 78. 572122 89 594596 79 568328 3
Biology ) 8 58130 9 56981 8 57899 7
Chemistry 15 105762 16 110927 15 109703 14
Physics 19 131958 21 125968 17 120593 15

Eatth/space sciences 9 73507 il 83083 11 82614 11

'::Malhemahcs : : : : ; ) 7794
Social/behavioral sciences 13 93_187 13 99481 13 104793 13
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{. PODLUBNY: Short communication

.
Comparing different fields of science

Using the suggested normalization of the citation data provided by the SCI (Science
Citation Index), one could — to some extent — compare the relative scientific impact of
resedrch institutions and maybe even individual scientists working in different fields of
science. B

Lxample /.

jaticly higher

ough it is;not clear-at all-from their fotal: numbers

Lxample 2, -

Q: How many citations can be considered as %quivaient for mathematics, chemistry,
physics, and clinical medicine? '

A: According to Table 1, one citation in mathematics roughly corresponds to 13
citations in chemistry, 19 citations in physics, and 78 citations in elinical medicine.
In other words, 250 citations in mathematics can be considered as roughly
equivalent to 3750 citations in chemistry, 4750 citations in physics, and 19500
citations in clinical medicine.

Conclusjon

In conclusion, the following could be mentioned,

For the proper interpretation of the above observation, it may be important that the
total number of citations in the analyzed datd is almost stabilized. The additional
analysis of the impact of the grewing number of publications and citations from
emerging regions like Eastern Europe or Asia on the constants listed in Table | needs
further data, which should include those régions.

It seems that the law of the constant ratio, described in this brief note, gives
reasonable results and can be used in average as & macro criterion for comparing the
scientific impact of research institutions belonging to different fields of sciénce. At
micro level, it can be used (with care) for compating scientists with low or average
scientific impact from the viewpoint of citations of their works. Even in this case it is
necessary to take into account that the distribution of citations in small sets of
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1. PODLUBNY:; Short communication
.
documents is usually irregular. In case of large numbers of citations it will probably
need some correction, since the ratios of peaks in different fields of science do not
necessary copy the ratios shown in Table 1.

It may Stem that by considering only total numbers of citations in various fields of
science we do not take into account the fact that the numbers of scientists working in
those fields also differs significantly, as well as the total number of publications in those
fields. However, the réiﬁ!ty is the opposite: the smaller number of citations, for
example, in mathematics compared to biomedicine, simply reflects the fact that the
number of articles in mathematics is also smaller than the number of articles in
biomedicine, that there is less people publishing in mathematics than in biomedicine,
and that the average length of the reference list in mathematics is less than the average
length of the reference list in biomedicine. Therefore, the differences in the number of
people and in the number of publications in different fields are taken into account
implicitly through the total numbers of citations produced by those people in those
publications. "

The approach suggested in this article can bring mathematicians, engineers, and
other “less visible” scientists to the multidisciplinary lists of high-impact scientists, thus
correcting the approach used in Ref. 6 and other similar lists.”

Finally, the formal analysis of citation data cannot be considered as a one and only
one basis for evaluation of the scientific impact.34 However, the approach described in
this article allows at least a rough comparison of the scientific impact of research
institutions and to some extent even individual scientists working in different fields.
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Postdoctoral education plays an important role in the research enterprise of the United States. Postdoctoral

appointments provide recent Ph.D. recipients with an opportunity to develop further the research skills acquired in

their doctoral programs or to learn new research techniques. In the process of developing their own research skills,
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postdoctoral appointees perform a significant portion of the nation's research and augment the role of graduate faculty
in providing research instruction to graduate students.

Postdoctoral education has been a part of American higher education for over 100 years. The Johns Hopkins University
began to support postdoctoral fellows shortly after the institution was founded in 1876. In the 1920s the Rockefeller
Foundation established a formal program of postdoctoral fellowships for recent Ph.D. graduates in the physical sciences.
The Foundation recognized the fact that physics had become so complex that training through the doctorate was not
sufficient preparation for a research career. Recipients of these awards were known as "postdoctoral fellows," or

simply "postdocs."”

Postdoctoral education grew only modestly during the first half of the twentieth century. But the advent of the Cold

War brought with it a boom in postdoctoral appointments. More recently, postdoctoral education has grown rapidly. From
1975 to 1995, the number of postdoctoral appointees in science, engineering, and health-related disciplines more than
doubled, from 16,829 to 35,379. Moreover, the proportion of Ph.D.s accepting or seeking postdoctoral appointments in
these disciplines increased from 25 percent in 1975 to over 37 percent in 1995. Although postdoctoral education has
grown rapidly, it remains a highly concentrated enterprise: as shown in the Appendix attached, more than two-thirds of
1995 postdoctoral appointees were studying in just 50 institutions out of the nearly 350 doctorate-granting

institutions surveyed.

Despite the increasingly prominent role played by postdoctoral education in the national research enterprise, there is reason

to question how well this particular form of education has been incorporated into the overall academic enterprise. In

many respects, postdoctoral education at the end of the twentieth century appears to resemble Ph.D. education at the end of

the nineteenth century. In 1890, Ph.D. programs were a relatively new form of education in this country, lacking a

consistent set of standards and expectations. Today there is cause for concern over the similarly ad hoc evolution

of postdoctoral education. Some specific points of concern are: —

« The steady growth in the number of postdoctoral appointments nationally-and the increasing number of those appointments
that are being granted to foreign Ph.D.s on temporary visas

« The increasing number of postdoctoral appointees in their second, third, and even fourth appointment
. The widely held perception that the postdoctoral appointment is being used as an employment holding pattern

» The apparent transition, at least in some disciplines, of the postdoctoral appointment from an elective activity to a
required credential

. The growing number of reports of dissatisfaction expressed by postdocs.

To address these concerns, the Association of American Universities formed the Committee on Postdoctoral Education in
1994. The Committee was charged to examine postdoctoral education and develop recommendations for the
future management of this activity.

The Cor. )\ee conducted three informal surveys of selected major research unive )es to gain insight into campus
http://www.aau.edu/reports/PostdocRpt.html (2 of 8) [3/21/2007 4:21:21 PM]



AAU Postdoctor=LEducation Report .
policie. jpractices governing postdoctoral education and to sample the views  pstdocs. Given the varying conceptions
of postdoctoral education, the Committee recognized the need to establish a working definition of a postdoctoral
appointment for its surveys. After a great deal of discussion among committee members, graduate deans, provosts,
and presidents and chancellors of research universities, the Committee developed the following definition of a
postdoctoral appointment, which was used consistently in the surveys.

DEFINITION OF A DOCTORAL APPOINTMENT —

. The appointee was recently awarded a Ph.D. or equivalent doctorate (e.g., Sc.D., M.D.) in an appropriate field; and
. the appointment is temporary; and

» the appointment involves substantially full-time research or scholarship; and

« the appointment is viewed as preparatory for a full-time academic and/or research career; and

- the appointment is not part of a clinical training program; and

. the appointee works under the supervision of a senior scholar or a department in a university or similar research institution
(e.g., national laboratory, NIH, etc.); and

» the appointee has the freedom, and is expected, to publish the results of his or her research or scholarship during the period
of the appointment.

The committee surveys solicited information and views from university administrations; university departments in
four disciplines-biochemistry, mathematics, physics, and psychology; and postdocs in each of those departments. The

surveys were not intended to provide comprehensive quantitative descriptions, but rather to provide insights through
sampling of campus policies and practices and the views of postdocs.

Among the key findings of the surveys were the following:
1) Most institutions make little or no attempt to control the number or the quality of postdoctoral appointees on campus.

2) As was the case with Ph.D. students in the 1890s, most postdocs today are identified and recruited principally
through professional contacts with faculty members.

3) It is common for institutions either to have no time limits on the length of postdoctoral appointments or regularly to
ignore or waive established limits.

4) Few institutions report having campuswide compensation policies for postdoctoral appointees, and few report making
any serious efforts to ensure that foreign and domestic postdocs receive equal compensation (as is required by federal law).

http://www.aau.edu/reports/PostdocRpt.html (3 of 8) [3/21/2007 4:21:21 PM]



AAU Postdoctoral Education Report

5) Most institutions report that they classify postdoctoral appointees as employees with attendant employment
benefits; postdocs themselves, however, list benefits as one of their top areas of needed improvement.

6) Few institutions have policies established specifically for postdoctoral appointees: most institutions report that conflict-
of-interest policies for faculty and staff apply to postdocs, but few institutions have policies governing outside

business interests, consulting, or teaching activities by postdocs. Moreover, procedures for resolving postdoc misconduct
or grievances vary widely and are often nonexistent.

7) Virtually no institutions have formal job placement procedures for postdocs.

8) In roughly two-thirds of surveyed departments, all assistant professors hired in the last five years have had
postdoctoral experience; in two fields-biochemistry and physics-more than 80 percent of the departments surveyed said
they would not even consider hiring someone without postdoctoral experience. Thus, in these fields, a

postdoctoral appointment has become the de facto terminal academic credential.

9) Nearly half of the Ph.D.s who graduated from the surveyed departments in the last two years have gone on to
postdoctoral appointments; in biochemistry, 80 percent have gone on to postdoctoral positions.

10) Upon completion of their appointments, roughly 60 percent of recent postdocs in surveyed departments have gone on
to employment in research universities in some capacity. About one-fourth of postdocs in surveyed departments have gone
into another postdoc position, about one-fourth into tenure-track faculty positions, and about 10 percent into non-tenure-
track faculty positions.

11) A substantial majority of departmental officials and postdocs themselves view a postdoctoral appointment as a
necessary step in an academic career, as opposed to being simply a holding pattern for Ph.D.s who cannot find a tenure-
leading appointment or other appropriate employment. T

12) Postdocs identify stipends, benefits, and career advising and job placement assistance as the aspects of
postdoctoral education in most need of improvement.

13) Two-thirds of postdocs say that obtaining a tenure-track faculty position at a research university is their expected
career path.

DISCUSSION

Although the Commiittee's surveys were small and informal and were focused exclusively on leading research

universities, several findings stand out. Most fundamentally, the lack of institutional oversight of postdoctoral
appointments, coupled with the evolution of postdoctoral education in a number of disciplines into a virtual requirement for
a tenure-track faculty appointment, creates an unacceptable degree of variability and instability in this aspect of the
academic enterprise.

Aswith ~ Ph.D. at the end of the nineteenth century, postdoctoral education is e’ )g as a series of ad hoc
and unsy __satic responses to varied and often competing interests and pressures. . _#t universities lack the kind of
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central  Jnistrative oversight of postdoctoral appointments that they maintain.  fndergraduate and graduate
students. Moreover, most institutions appear to have few policies designed for postdocs specifically; such policies appear
often to be an amalgam of policies designed for students, faculty, and staff.

The lack of clear central oversight of postdoctoral education raises serious questions about how successfully institutions
are meeting their obligations to postdocs as trainees and professional colleagues.

Upon completion of their appointments, most postdocs appear to find employment in research positions in their field
of training. However, although the preponderance of postdocs expect to end up in a tenure track position, only one-fourth
of recent postdocs in the surveyed departments actually entered such a position. Given this disparity between expectations

and outcomes, it is not surprising that postdocs rank better career advising and job placement high on their list of
recommended improvements; currently, institutions give little or no attention to these activities.

RECOMMENDATIONS

The Committee strongly recommends that the following definition of a postdoctoral appointment be universally adopted
and consistently applied by all universities, government agencies, and private foundations involved in postdoctoral education:

Definition of a Postdoctoral Appointment
» The appointee was recently awarded a Ph.D. or equivalent doctorate (e.g., Sc.D., M.D.) in an appropriate field; and
« the appointment is temporary; and
. the appointment involves substantially fuli-time research or scholarship; and
. the appointment is viewed as preparatory for a full-time academic and/or research career; and
» the appointment is not part of a clinical training program; and

. the appointee works under the supervision of a senior scholar or a department in a university or similar research institution
(e.g., national laboratory, NIH, etc.); and

« the appointee has the freedom, and is expected, to publish the results of his or her research or scholarship during the period
of the appointment.

The Committee recommends that each university act promptly to develop policies and practices for

systematically incorporating postdoctoral education into its overall academic program. To assist in accomplishing

this systematization of postdoctoral education, the Committee makes the following suggestions as a model for consideration
by individual institutions:

1) Consistent with the definition above, the postdoctoral appointment should remain a temporary appointment with a
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primary putpose of providing additional research or scholarly training for an academic or research career.

2) A central administrative officer should be assigned responsibility for monitoring postdoctoral policies to assure
consistent application of those policies across the institution.

3) The university should establish core policies applicable to postdoctoral appointments. These policies should cover
such matters as employment or student category; realistic institutional minimum stipends and benefits; fractional
appointments; workers' compensation; publication rights; faculty responsibilities for mentoring and evaluation of
postdoctoral appointees; career advising and job placement; misconduct; grievance procedures; and education in
research protocol issues such as ethics, conflicts of interest, and outside consulting. In particular, all postdoctoral
appointees should have access to a comprehensive health care plan for themselves and their families.

4) The university should establish explicit guidelines for recruitment and appointment of postdocs and for the duration of
their appointments; such guidelines should take into account time spent in prior postdoctoral appointments at other
institutions. Initial postdoctoral appointments should be no longer than two to three years in duration, and should be
renewed only on the basis of career advancement and achievement by the postdoctoral appointee. As a general rule, the
total time spent in postdoctoral appointments by a given individual should not exceed six years. Exceptions to such
guidelines should be granted only after careful review by the department and an appropriate central administrative officer.

5) All postdoctoral appointees should receive a letter of appointment jointly signed by the faculty mentor and the
department chair or other responsible university official; a statement of goals, policies, and responsibilities applicable
to postdoctoral education should accompany the letter.

6) The university should periodically evaluate the balance of interests among postdoctoral appointees, their faculty
mentors, their home departments, and the institution as a whole, in order to assure that the legitimate educational needs
and career interests of postdocs are being fully met.

7) Departments and faculty mentors should provide career advising and job placement assistance appropriate to
their postdoctoral appointees.

8) The university should provide a certificate or letter of completion for postdoctoral appointments to assist postdocs
in securing subsequent employment.

In addition to the foregoing suggestions for consideration by individual institutions, the Committee recommends that
each academic discipline consider the role of postdoctoral education in professional development in that discipline, and
give careful attention to the extent to which postdoctoral education should be viewed as elective ot obligatory by students
for whom entry into that discipline is their primary professional goal.

Appendix
Postdoctoral Appointments in the U.S. Universities

) )
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j e " Total ) ~ Scence | Engineering | Hea. }:}”e]ds
ﬁ/l"and Totals-345 Universities 35,379 23,367 2,628 9,384
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27. The Ohio State University | 323 | 234 | 52 { 37

28. University of California, Irvine | 322 { 278 | 21 | 23

29. University of Pittsburgh | 315 | 193 | 18 | 104

|30. Indiana University | 307 | 221 4 | 82

[31. Prunceton University | o 302 ] _ _ 256 I 46 | 0}

)32. California Institute of Technology | 300 ] 259 | | - a | o
|33. University of Rochester 28 202 | 1o | 8

[34. Yeshiva University | 2. ] w | 0 | w
[35- Vanderbit University | 2 | » | 05 | 6
[36- Universiy of California, Davis | %2 | w2 | w0
[37. Universiy of Virginia__ o | 2 | 26 | 6
[38. Northwestern University_ | 20 | 20 | 8 | 2

[39. Tufts University _ s [ | 4 | w4
40. Thomas Jefferson Uriversity _ l 2z | ] 0 | %
éihtlerglversmy of Texas M.D. Anderson Cancer 267 l 151 l o l 116

[42. Universiy of Florida [ 255 [ aa [ 3 [ 38

[43. UnlverSIty of Massachusetts l 250 , ] ) 18; } l ' 5 v ] , 64

[44. Rutgers, The State Universiy of New Jersey | 248 L 176 e 2

[45. Texas A & M University 248 | 220 L 24 |

[46. UnIVEI‘SIty of Ilhn0|s Urbana-Champalgn 246 [ ‘ 190 48 - l 8

|47. Rockefeller University 244 | 244 | 0 | o

|48. SUNY-Buffalo 243 ] 192 | 17 | 34

49. Michigan State University | 241 } 220 | 16 5

50. Mayo Graduate School of kIV_Iedicine | 239 I 96 | o 143

Total, , j

First 50 23,844 14.632 11,438 7,774

_institutions
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U.S. Citizenship Non-Precedent Decision of the
and Immigration Administrative Appeals Office
Services

MATTER OF C-W-K DATE: JUNE 13, 2017

APPEAL OF TEXAS SERVICE CENTER DECISION

PETITION: FORM I-140, IMMIGRANT PETITION FOR ALIEN WORKER

The Petitioner, an industrial hygiene researcher, seeks second preference immigrant classification as
a member of the professions holding an advanced degree, as well as a national interest waiver of the
job offer requirement attached to this EB-2 classification. See Immigration and Nationality Act (the
Act) section 203(b)(2), 8 U.S.C. § 1153(b)(2). After the petitioner has established eligibility for
EB-2 classification, U.S. Citizenship and Immigration Services (USCIS) may, as matter of
discretion, grant a national interest waiver if the petitioner demonstrates: (1) that the foreign
national’s proposed endeavor has both substantial merit and national importance; (2) that the foreign
national is well positioned to advance the proposed endeavor; and (3) that, on balance, it would be
beneficial to the United States to waive the requirements of a job offer and thus of a labor
certification. Matter of Dhanasar, 26 1&N Dec. 884 (AAO 2016).

The Director of the Texas Service Center denied the Form [-140, Immigrant Petition for Alien
Worker, finding that the Petitioner qualified for classification as a member of the professions
holding an advanced degree, but that he had not established that a waiver of the required job offer,
and thus of the labor certification, would be in the national interest. The matter is now before us on
appeal. In March 2017, we issued a request for evidence (RFE) asking the Petitioner to provide
evidence satisfying the three-part framework set forth in Dhanasar.

In support of his appeal, the Petitioner submits additional documentation and argues that he is
eligible for a national interest waiver under the new framework. Specifically, he notes his research
examining the role of silica in industrial health, as well as his role as a mentor with a high school
science specialty program. '

Upon de novo review, we will dismiss the appeal.
I. LAW

To establish eligibility for a national interest waiver, a petitioner must first demonstrate qualification
for the underlying EB-2 visa classification, as either an advanced degree professional or an
individual of exceptional ability in the sciences, arts, or business. Because this classification
requires that the individual’s services be sought by a U.S. employer, a separate showing is required
to establish that a waiver of the job offer requirement is in the national interest.
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Section 203(b) of the Act sets out this sequential framework:

(2) Aliens who are members of the professions holding advanced degrees or aliens of
exceptional ability. —

(A) In general. — Visas shall be made available . . . to qualified immigrants who
are members of the professions holding advanced degrees or their equivalent
.or who because of their exceptional ability in the sciences, arts, or business,
will substantially benefit prospectively the national economy, cultural or
educational interests, or welfare of the United States, and whose services in
the sciences, arts, professions, or business are sought by an employer in the
United States.

(B) Waiver of job offer —

(i) National interest waiver. . . . [T]he Attorney General may, when the
Attorney General deems it to be in the national interest, waive the
requirements of subparagraph (A) that an alien’s services in the sciences, arts,
professions, or business be sought by an employer in the United States.

While neither the statute nor the pertinent regulations define the term “national interest,” we recently
set forth a new framework for adjudicating national interest waiver petitions. See Dhanasar, 26 I1&N
Dec. 884." Dhanasar states that after EB-2 eligibility has been established, USCIS may, as a matter
of discretion, grant a national interest waiver when the below prongs are met.

The first prong, substantial merit and national importance, focuses on the specific endeavor that the
foreign national proposes to undertake. The endeavor’s merit may be demonstrated in a range of
areas such as business, entrepreneurialism, science, technology, culture, health, or education. In
determining whether the proposed endeavor has national importance, we consider its potential
prospective impact.

The second prong shifts the focus from the proposed endeavor to the foreign national. To determine
whether he or she is well positioned to advance the proposed endeavor, we consider factors
including, but not limited to: the individual’s education, skills, knowledge and record of success in
related or similar efforts; a model or plan for future activities; any progress towards achieving the
proposed endeavor; and the interest of potential customers, users, investors, or other relevant entities
or individuals.

The third prong requires the petitioner to demonstrate that, on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification. In

: In announcing this new framework, we vacated our prior precedent decision, Matter of New York State Department of
Transportation, 22 1&N Dec. 215 (Act. Assoc. Comm'r 1998) (NYSDOT).
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performing this analysis, USCIS may evaluate factors such as: whether, in light of the nature of the
foreign national’s ‘qualifications or the proposed endeavor, it would be impractical either for the
foreign national to secure a job offer or for the petitioner to obtain a labor certification; whether,
even assuming that other qualified U.S. workers are available, the United States would still benefit
from the foreign national’s contributions; and whether the national interest in the foreign national’s
contributions is sufficiently urgent to warrant forgoing the labor certification process. In each case,
the factor(s) considered must, taken together, indicate that on balance, it would be beneficral to the
Unijted States to waive the requirements of a job offer and thus of a labor certification.?

II. ANALYSIS

The Petmoner obtamed a Ph.D. in environmental health sciences in 2010 from r
W . Accordingly, the Director determined that the
Petitioner quallﬁed for classification as a member of the professions holding an advanced degree.
The sole issue to be determined is whether the Petitioner has established that a waiver of the
requirement of a job offer, and thus a labor certification, would be in the national interest.

A. Substantial Merit and National Importance of the Proposed Endeavor

In the initial filing, the Petltloner indicated that he is employed by « " and he aims to
continue research relating to “the anticipation, recognition, control, and preventlon of the causes of
silicosis” a disease described as “the most common occupational lung disease caused by inhalation
of respirable crystalline silica (RCS).” The Petitioner explains that silicosis is the fibrotic
pneumoconiosis that is caused by the inhalation of fine particles of crystalline silicon dioxide, and that
exposure to large amounts of free silica can pass unnoticed because it is an odorless nonirritant that has
no immediate noticeable effect. He describes how he aims to help protect the American worker from
developing silicosis by 1mprov1ng the occupatlonal health standards from s111ca exposure and

techniques to sampling to influence worker safety pollcles.

We find that the Petitioner’s proposed research, which aims to improve the industry safety standards of
workers exposed to harmful materials, has substantial merit. The Petitioner provided letters from
colleagues and professors discussing the critical need to develop methods to discern and combat
cumulative exposure to environmental contaminants, particularly silica. The letters describe the
importance of developing industrial hygiene detection and disposal methods and affirm that the
Petitioner’s proposed work stands to assist industries in controlling worker exposure to harmful
irritants, and discussing the formidable health and financial costs of srhca exposure to the mdustnal
worker. For example, | associate service fellow at the . ‘

L ‘~ “ notes that the proposed research will

2 See Dhanasar, 26 1&N Dec. at 888-91, for elaboration.on these three prongs.
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offer protection against the deadly silicosis and will no doubt benefit the U.S. workers by saving
countless lives.”

In addition to his research activity, the Petitioner claims that he will continue his mentorship of
students in the Emerging Scholars Program, Environmental Health Sciences Academy at
-and that his work with these high school students also has substantial merit and national
1mportance The Petitioner provides a brochure describing the Emerging Scholars Program as an
opportunity for high school students to “work alongside faculty in environmental health sciences to
conduct environmental health research relevant to the community.” Dr.. the
faculty lead for the program and associate professor at describes how the
Petitioner is responsible for mentoring students and helping students appreciate industrial hygiene
practices. Program literature describes the Petitioner as a “mentor/research scientist,” working with
students to research issues such a; analysis, silicosis, and air sampling. ‘We find this
proposed mentorship has substantial merit, as it provides valuable educational benefits to students
involved in the program.

To evaluate whether the Petitioner’s work satisfies the national importance requirement, we
requested evidence documenting the “potential prospective impact” of his work. In his response, the
Petitioner provides a more detailed explanation of his mentorship of high school students in the
Emerging Scholars Program. The record, however, does not establish that his mentorship and
instruction would impact environmental health education more broadly, as opposed to being limited to
the students at the institution where he serves. Accordingly, without sufficient documentary evidence
of their broader impact, the aforementioned teaching activities do not meet the “national importance”
element of the first prong of the Dhanasar framework >

Nonetheless, to the extent that the Petitioner proposes to conduct occupational hygiene research, we

-find the evidence sufficient to demonstrate that such research is of national importance. The record
includes evidence that 2.3 million workers are exposed to respirable crystalline silica in their work
places, including 2 million construction workers who drill, cut, or grind silica-containing materials
such as concrete and stone. The Petitioner also states that, from 1968 until 2002, silicosis was
recorded as the underlying or contributing cause of death for approximately 74 million workers in
the United States. In addition, the Petitioner has offered documentation indicating that the proposed
benefit of his industrial hygiene research has broader implications for the field, as the results are
disseminated to others through education journals and conferences. As the Petitioner has
documented both the substantial merit and national importance of his proposed research, he meets
the first prong of the Dhanasar framework.

3 Similarly, in Dhanasar, we determined that the petitioner’s teaching activities did not rise to the level of having
national importance because they would not impact his field more broadly. /d. at 893.
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B. Well Positioned to Advance the Proposed Endeavor* | N

The second prong shifts the focus from the proposed endeavor to the Petitioner’s qualifications. The
Petitioner previously provided evidence of his published work, professional memberships, and
academic credentials. In response to our RFE, the Petitioner additionally submits his CV and an
updated report from As discussed below, we find the Petitioner has not
demonstrated a record of success or progress in his field, or a degree of interest in his work from
relevant parties, rising to the level of rendering him well positioned to advance his proposed research
endeavor of developing industrial hygiene solutions to harmful particulates. See Dhanasar, 26 I&N
Dec. at 890.

As ev1dence that he meets this prong, the Petitioner pomts to his participation in two research
studxes iz i

and he provrdes a copy of each study’s protocol.
Both protocols list the Petitioner as one of six research scientists and state that his duties are to
“assist Dr. in assessing and assigning exposures to respirable crystalline silica for the study
cohort.” While the record includes letters of recommendation ‘emphasizing the importance of the
Petitioner’s role in these studies, these statements are not supported by the information in the
protocols. Beyond assisting Dr. the Petitioner’s role in spearheading or developing the study
or in furthering the research has not been sufficiently explained. Also, many of the statements refer
to the potential future benefits of the Petitioner’s work, yet they do not address how his role in either
of these research projects represents a record of success in the field of industrial hygiene. For
example, Dr. . a consulting scientist with | i writes that the
Petitioner developed a matrix that he used to calculate yearly average and cumulauve exposure for
the participating 1ndustr1al¥ workers and that his work on the industrial ‘workers silicosis
study and the - - pneumoconiosis study “could be helpful to improve the occupational
-health of U.S. workers and the U.S. economy by supporting new or updated OSHA health standards
for silica.” He does not, however, discuss whether the work has already yielded such results nor
does he indicate whether the Petitioner’s matrix has been replicated in other studies or has otherwise
garnered interest in the field.’

Addltronally, the Petltloner mamtams that h1s work in the above studies has assisted in the
; evelopment of a-final rule protecting workers
from exposure to resplrable crystalline silica. While he submits a copy of the final rule, he does not
document his role in its development and the report does not reference the Petitioner, nor does it

4 As the Petitioner’s proposed mentorship activities do not satisfy the “national importance” element of the Dhanasar
framework’s first prong, we will limit the remainder of our analysis to his proposed research.

_ 5 As additional evidence regarding one of the above studies, on apReal the Petitioner provides a copy of the -

i However, he has not
demonstrated how the report reflects a record of success or a level of interest in his work rendermg him well positioned
to advance the proposed endeavor.
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include documentation showing that the aforementioned studies were used in its development.
Overall, the Petitioner’s participation in these studies does not establish a record of success or
progress in the field. The Petitioner has not submitted evidence establishing that this contribution to
the projects served as an impetus for progress or generated positive interest among relevant parties in
the broader academic community, industry, or government. Furthermore, the Petitioner has not
established the significance of his role in either of these studies to the extent that he should be
credited with the success of the overall projects or any interest that they generated.

The Petitioner also contends that he played an important role in research evaluating automotive
workers’ exposure to hazardous materials, and. provides a copy of a presentation which he co-
authored examining the exposure control matrix in the automotrve body mdustry The Petltloner
notes that thrs poster was presented at the ; =

© . entitled ” but he does not explam hlS
spemﬁc role in the research or the srgmﬁcance of the study Dr. - a professor of industrial
hygiene at . ... o .and the Petitioner’s supervrsor dlscussed thrs research method for

assessmg surface contarnmatron in automotive body repair shops noting that the Petitioner’s work

“could help to reduce health risk for painters in automotive body shops.” He did not explain whether
the Petitioner’s research, presented in 2003, has already had such an effect, has garnered interest
from relevant parties, or otherwise demonstrates a record of success in the field. Dr. . .
expectation regarding the possible future impact of the Petitioner’s work is not evidence o
eligibility at the time of filing. 8 C.F.R. § 103.2(b)(1).

As another example of his past success, the Petltroner refers to his master’s thesis work concerning
e ~ treatment and treatment 1n South Korea He refers to his
research pubhshed inthe L ~ which he claims
was utilized to stabilize a large municipal treatment plant Thowever, he does not offer eviderice to
support his statements.

The record also includes letters of support from the Petitioner’s colleagues discussing his work in the
area of industrial hygiene and attesting that he has played a role in advancing industrial hygiene and
envrronmental safety pract1ces For example g i - professor and vice chair at
ol ‘ . stated that the Petitioner’s work is

1mportant for the determmatron of causes of various occupat1onal diseases, and that hrs ﬁndmgs
demonstrated that “exposures to microbial contaminants during the restoratron of ~ affected
area had adverse effects on the restoration workers’ health.”  However, Dr. d1d not provide
specific examples of how the Petitioner’s research has impacted occupatlonal dlsease prevention,
treatment protocols, or environmental or industrial processes or otherwise constrtuted a record of
success or progress, or how it has. garnered interest in the field. Similarly, o
industrial hygienist with attested
that the Petitioner’s findings “have the potential of influencing future treatment of the problem of
silicosis,” yet he did not explain the basis for his opinion or offer evidence confirming his
statements.
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The Petitioner additionally claims that he has demonstrated a record of success through his
appllcatlon of the DRIFTS infrared spectroscopy technique to measure the amount of *- '

. in the presence of other particulate contaminates. Several letters describe the
Petiti s work as part of a group that used the DRIF TS techmque to measure workers’ exposure
to potentially harmful wood dust. For example Dr. .. : . researcher in the exposure
management branch o explained that, in 2005 ‘she worked on a team at . responsible
for developing a method for determining ' in the presence of other particulate
contaminants. She noted that she became aware of the 2005 article “ :

She indicated that she met with the Petitioner several years later to d1scuss collaboratlon on a Jomt
project. This led her team to test and verify the method for determining -~ in a coordinated
research endeavor between i |/ and the Petitioner’s laboratory during which he was responsible
for prepanng sampl is study were publlshed in two Joumals the -

' in 2013 and the . ChT B in
2015 Dr not exp ain the srgm icance of the Petltloner s role in sample preparatron or
provide further detail about the importance of the study’s findings.° Overall, Dr. " did not
sufficiently explain how the Petitioner’s individual role in these joint laboratory projects has
generated positive interest in his work among relevant parties or reflects a record of success in his
area of research. Finally, Dr stated that the Petitioner’s research, published in 2005, is in
“the process of becoming widely recognized,” but she did not elaborate on the recognition it is
receiving nor does the record include sufficient documentation to support her assertion.

cand

an associate service fellow with the both descnbe workmg wrth the
Petitioner on a DRIFTS project measuring | However they do not provide sufficient
detail regarding the Petitioner’s individual role in the study, or its significance to the field of
industrial hygiene, to establish that this experience renders the Petitioner well positioned to advance
his proposed endeavor.

Similarly,

Finally, on appeal, the Petitioner contends that he “found a software inconsistency” between two
spectrometers which Ited in different conversion equations in DRIFTS studies, and reported it to
their manufacturer, / He does not explain why this finding is significant or
whether it nnpacted bsequent s. While the record includes a letter explaining the cahbratron
issue from: addressed to the Petitioner’s supervisor, Dr. .. . .= the
Petitioner is not mentioned. '

While we recognize that research must add information to the pool of knowledge in some way in
order to be accepted for publication, presentation, funding, or academic credit, not every individual
who has performed original research will be found to be well positioned to advance his or her

6 . . ; . s .
The record does not reflect-that the journal articles have been frequently cited, nor has the Petitioner provided other
evidence demonstrating the success of the research.
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proposed research. Rather, we examine the factors set forth in Dhanasar to determine whether, for
instance, the individual’s progress towards achieving the goals of the proposed research, record of
success in similar efforts, or generation of interest among relevant parties supports such a finding.
Id. at 890. The evidence discussed above is insufficient to demonstrate a record of success or
progress or a degree of interest from relevant parties that render the Petitioner well positioned to
advance his proposed endeavor. For this reason, the Petitioner has not established that he satisfies
the second prong of the Dhanasar framework.

C. Balancing Factors to Determine Waiver’s Benefit to the United States

Third and finally, we conclude that on balance, the Petitioner has not established that it would be
beneficial to the United States to waive the requirements of a job offer and thus of a labor
certification.” While some of the Petitioner’s knowledge and experience may exceed the minimum
requirements for his occupation and therefore could not be easily articulated on an application for
labor certification, he has not demonstrated, as claimed, that he presents benefits to the United States
through his proposed endeavor that outweigh those inherent in the labor certification process.

On appeal, the Petitioner maintains that granting the waiver would serve the national interest because

his presence would help to ameliorate a shortage of industrial hygiene professionals. We note,
however, that the U.S. Department of Labor addresses worker shortages through the labor
certification process and the Petitioner has not demonstrated that obtaining a labor certification

would be impractical, nor has he shown an urgent national interest in his research. In addition, the /7™
Petitioner has not shown that he offers contributions of such value that, over all, they would benefit ‘
the nation even if other qualified U.S. workers were available. In sum, the Petitioner has not
established that, on balance, it would be beneficial to the United States to waive the requirements of

a job offer and thus of a labor certification. The Petitioner, therefore, has not met the third prong of

the Dhanasar framework.

III. CONCLUSION
As the Petitioner has not met the requisite three prongs set forth in the Dhanasar analytical framework,
we find that he has not established eligibility for or otherwise merits a national interest waiver as a

matter of discretion.

ORDER: The appeal is dismissed.

Cite as Matter of C-W-K-, ID# 330051 (AAO June 13, 2017)

7 The labor certification process is designed to certify that the foreign worker will not displace, nor adversely affect the
wages and working conditions of, U.S. workers who are similarly employed. Job requirements must adhere to what is
customarily required for the occupation in the United States and may not be tailored to the foreign worker’s
qualifications or unduly restrictive, unless adequately documented as arising from business necessity.
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U.S. Citizenship Non-Precedent Decision of the
Administrative Appeals Office

*y)) and Immigration
%/ Services

MATTER OF S-S- DATE: MAY 11,2017
APPEAL OF NEBRASKA SERVICE CENTER DECISION

PETITION: FORM I-140, IMMIGRANT PETITION FOR ALIEN WORKER

The Petitioner, a computational mathematics researcher, seeks second preference immigrant
classification as a member of the professions holding an advanced degree, as well as a national
interest waiver of the job offer requirement attached to this EB-2 classification. See Immigration
and Nationality Act (the Act) section 203(b)(2), 8 U.S.C. § 1153(b)(2). After the petitioner has
established eligibility for EB-2 classification, U.S. Citizenship and Immigration Services (USCIS)
may, as matter of discretion, grant a national interest waiver if the petitioner demonstrates: (1) that
the foreign national’s proposed endeavor has both substantial merit and national importance; (2) that
the foreign national is well positioned to advance the proposed endeavor; and (3) that, on balance, it
would be beneficial to the United States to waive the requirements of a job offer and thus of a labor
certification. Matter of Dhanasar, 26 1&N Dec. 884 (AAO 2016).

The Director of the Nebraska Service Center denied the Form 1-140, Immigrant Petition for Alien
Worker, finding that the Petitioner qualified for classification as a member of the professions
holding an advanced degree, but that he had not established that a waiver of the required job offer,
and thus of the labor certification, would be in the national interest. The matter is now before us on
appeal. In February 2017, we issued a request for evidence (RFE) asking the Petitioner to ‘provide
evidence satisfying the three-part framework set forth in Dhanasar.

In support of his appeal, the Petitioner submits additional documentation and argues that he is
eligible for a national interest waiver due to his “interdisciplinary contributions” and the “highly
“selective” nature of the aerospace engineering field. -

Upon de novo review, we will dismiss the appeal.
I LAW

To establish eligibility for a national interest waiver, a petitioner must first demonstrate qualification
for the underlying EB-2 visa classification, as either an advanced degree professional or an
individual of exceptional ability in the sciences, arts, or business. Because this classification
requires that the individual’s services be sought by a U.S. employer, a separate showing is required
to establish that a waiver of the job offer requirement is in the national interest. . '
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Section 203(b) of the Act sets out this sequential framework:

(2) Aliens who are members of the professions holding advanced degrees or aliens of
exceptional ability. —

(A) In general. — Visas shall be made available . . . to qualified immigrants who
are' members of the professions holding advanced degrees or their equivalent or
who because of their exceptional ability in the sciences, arts, or business, will
substantially benefit prospectively the national economy, cultural or educational
interests, or welfare of the United States, and whose services in the sciences, arts,
professions, or business are sought by an employer in the United States.

(B) Waiver of job offer —

(i) National interest waiver. . . . [T]he Attorney General may, when the
Attorney General deems it to be in the national interest, waive the
requirements of subparagraph (A) that an alien’s services in the sciences, arts,
professions, or business be sought by an employer in the United States.

While neither the statute nor the pertinent regulations define the term “national interest,” we recently
set forth a new framework for adjudicating national interest waiver petitions. See Dhanasar, 26 I&N
Dec. 884. Dhanasar clarifies that, after EB-2 eligibility as an advanced degree professional or
individual of exceptional ability has been established, USCIS may grant a national interest waiver if
the petitioner demonstrates by a preponderance of the evidence: (1) that the foreign national’s
proposed endeavor has both substantial merit and national importance; (2) that the foreign national is
well positioned to advance the proposed endeavor; and (3) that, on balance, it would be beneficial to
the United States to waive the requirements of a job offer and thus of a labor certification. If these
three elements are satisfied, USCIS may approve the national interest waiver as a matter of
discretion.

The first prong, substantial merit and national importance, focuses on the specific endeavor that the
foreign national proposes to undertake. The endeavor’s merit may be demonstrated in a range of
areas such as business, entrepreneurialism, science, technology, culture, health, or education. In
determining whether the proposed endeavor has national importance, we consider its potential
prospective impact. ' '

The second prong shifts the focus from the proposed endeavor to the foreign national. To determine
whether he or she is well positioned to advance the proposed endeavor, we consider factors
including; but not limited to: the individual’s education, skills, knowledge and record of success in
related or similar efforts; a model or plan for future activities; any progress towards achieving the

! In announcing this new framework, we vacated our prior precedent decision, Matter of New York State Department of
Transportation, 22 1&N Dec, 215 (Act. Assoc. Comm’r 1998) (NYSDOT).

~
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proposed endeavor; and the interest of potential customers, users, investors, or other relevant entities
or individuals.

The third prong requires the petitioner to demonstrate that, on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification. In
performing this analysis, USCIS may evaluate factors such as: whether, in light of the nature of the
foreign national’s qualifications or the proposed endeavor, it would be impractical either for the
foreign national to secure a job offer or for the petitioner to obtain a labor certification; whether,
even assuming that other qualified U.S. workers are available, the United States would still benefit
from the foreign national’s contributions; and whether the national interest in the foreign national’s
contributions is sufficiently urgent to warrant forgoing the labor certification process. In each case,
- the factor(s) considered must, taken together, indicate that on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification.?

II. ANALYSIS

The Petitioner holds a PhD in aerospace engineering from
Accordingly, the Director determined that the Petitioner qualified for classification as a member of
the professions holding an advanced degree. The sole issue to be determined is whether the Petitioner
has established that a waiver of the requlrement of a job offer, and thus a labor certification, would
be in the national interest.

A. Substantial Merit and National Importance of the Proposed Endeavor

In the initial filing, the Petitioner described 'his educational credentials and research interests,
commenting that he wished to continue his research in quantitative analysis and mathematical statistical
modeling. In response to our RFE, the Petitioner maintains that he intends to continue his work
studying failure mechanisms of “large scale, complex, interconnected engineered systems such as the
electricity grid and transportation systems such as the air traffic system, road traffic networks.” He
describes how his work aims to develop “simple but elegant models to capture and analyze failure
mechanisms of these safety and economically critical infrastructure systems” using concepts of physics
known as self-organizing systems. He specifically intends to investigate whether engineered systems
exhibit the properties and behaviors of self-organizing systems and, if so, “how this knowledge can be
leveraged and designed to improved performance and safety of organized systems.”

On appeal, the Petitioner supplements the record with several job postings for potential positions in his
field for which he has interviewed.* These include openings for research scientists or research

2 See Dhanasar, 26 1&N Dec. at 888-91, for elaboration on these three prongs.

? We also note that the Petitioner earned a master of science degre uti
in computational and mathematical engmeermg in 2005 from o
* As the Petitioner is applying for a waiver of the job offer requlrement s not necessary for him to have a job offer
from a specific employer. However, we will consider information about these prospective positions to illustrate the type

in 2007 and a master of science degree
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engineers for private companies developing machine intelligence to solve infrastructure problems such
as air traffic control procedures and traffic safety. We find that the Petitioner’s proposed work, in which
he aims to use statistics and mathematical theory to develop solutions for failure mechanisms in large-
scale transportation and infrastructure systems, has substantial merit.

With respect to the national importance of the Petitioner’s proposed endeavor, our RFE asked for
evidence documenting the “potential prospective impact” of his work. In response, the Petitioner
again points to the three potential private sector positions indicating that the employers are “seeking,
in common, to leverage and utilize my skills and advanced knowledge in linear and nonlinear
controls, systems, mathematical modeling, machine learning, optimization, numerical methods and
computational mathematics.” Although the Petitioner contends that these job offers are evidence
that his research is nationally important, he has not explained how job offers in his field demonstrate
his potential prospective impact.

We note that the Petitioner has not explained whether he intends to accept any of the researcher
positions described, what his proposed duties may be, or whether his proposed .endeavor would
change if he moved from academia to the private sector. Nonetheless, to the extent that the
Petitioner proposes to conduct engineering research related to transportation and infrastructure
systems, we find the evidence sufficient to demonstrate that such research is of natlonal importance.
The Petitioner submits an article from the =770

need for a redesign of the U.S. air traffic management system, several artrcles applauding the
technological advances in developing self-driving cars, and explaining the critical need for new and
improved models in air and traffic transportation systems. He also offers several newspaper articles
reporting on transportation and electric grid disruptions on the Eastern seaboard. We find that his
intended research stands to have broader implications beyond any one company or organization,
whether through the applied development of engineering solutions for infrastructure problems or
through research for dissemination to others in the field through professional journals and
conferences. As the Petitioner has documented both the substantial merit and national importance of
his proposed research, he meets the first prong of the Dhanasar framework.

B. Well Positioned to Advance the Proposed Endeavor

The second prong shifts the focus from the proposed endeavor to the Petitioner’s qualifications. The
Petitioner previously sent evidence of his published work, professional memberships, and academic
credentials. In resp se to our RFE, the Petitioner addltronally submrts hlS CV, an updated report
from ~ and download statistics fromthe = - indicating that his PhD
dlssertanon has been viewed 113 times.

As discussed below, we find the Petitioner has not demonstrated a record of success or progress in his
field, or a degree of interest in his work from relevant parties, rising to the level of rendering him well

of position the Petitioner seeks and the capacity in which he intends to work.
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positioned to advance his proposed research endeavor of developing models to capture and analyze
failure mechanisms of safety and economically critical infrastructure systems. See Dhanasar, 26 1&N
Dec. at 890. The Petitioner maintains that his graduate research is indicative of his “proven record of
success in his field,” however, the record does not sufficiently support his contention. He states that
while he was a graduate student at _ ihe developed software tools that were used by cancer
researchers in a study of RNA/DNA sequence alignment, and he provides a copy of the
acknowledgment section of the article published in the journa n 2007 recognizing
his contribution. He has not explained, however, how his development of software tools for a cancer
research project relates to his stated goal of developing engineering solutions for infrastructure
problems.

The Petitioner also maintains that his PhD dissertation was published in a prestigious physics
journal, . reflecting his “interdisciplinary contribution.” He contends that his PhD
in aerospace engmeermg is of great national interest to the United States providing national, global,
and strategic advantage to the United States,” and that the field is “highly selective and restrictive.”
The Petitioner does not offer evidence that his degree in aerospace engineering “strategically
advantages™ the United States, nor has he documented that his doctoral research has been frequently
cited by independent educational scholars or otherwise served as an impetus for progress in the field,
or that it has generated positive interest among relevant parties in the broader academic community,
industry, or government.

-

On appeal, the Petitioner contends that his work has not been cited extensively because he publishes
in a “narrow segment of the field” and due to the “young age of the publications.” He does not,
however, offer comparative statistics explaining how often other engineering researchers are cited to
support his assertion that his field is too narrow to be frequently cited. Nor does the record
otherwise demonstrate that his graduate research constitutes a record of success to meet this prong.
While the Petitioner points to the fact that his dissertation has been viewed 113 times, he has not
presented evidence illustrating thie significance of this number, or establishing that the research has
been implemented, utilized, or applauded by those viewing it. Moreover, the record does not
indicate that his findings have been employed by government or private sector entities, or that his.
work has affected specific infrastructure development or failure mechanism projects.

The evidence discussed above is insufficient to demonstrate a record of success or progress or:a
degree of interest from relevant parties that render the Petitioner well positioned to advance his
proposed endeavor, and the record does not include evidence of another factor satisfying this prong.
For this reason, the Petitioner has not established that he satisfies the second prong of the Dhanasar
framework.
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C. Balancing Factors to Determine Waiver’s Benefit to the United States

Third and finally, we conclude that on balance, the Petitioner has not established that it would be
beneficial to the United States to waive the requirements of a job offer and thus of a labor
certification.” While we recognize the likelihood that some of the Petitioner’s knowledge and
experience may exceed the minimum requirements for his occupation and therefore could not be easily
articulated on an application for labor certification, he has not demonstrated, as claimed; that he
presents benefits to the United States through his proposed endeavor that outweigh those inherent-in
the labor certification process. With respect to development of engineering solutions to infrastructure
failure mechanisms, the Petitioner has not shown an urgent natienal interest in his own efforts to
achieve this aim, nor has he demonstrated that he offers contributions of such value that, over all, they
would benefit the nation even if other qualified U.S. workers were available. In sum, the Petitioner has
not demonstrated that, on balance, it would be beneficial to the United States to waive the
requirements of a job offer and thus of a labor certification. The Petitioner therefore has not
established that he meets the third prong of the Dhanasar framework.

I1I. CONCLUSION
As the Petitioner has not met the requisite three prongs set forth in the Dhanasar‘analytical framework,

we find that he has not established eligibility for or otherwise merits a national interest waiver as a
matter of discretion.

ORDER: The appeal is dismissed.

Cite as Matter of J-M-C-, ID 119901 (AAO May 11, 2017)

> The labor certification process is designed to certify that the foreign worker will not displace, nor adversely affect the
wages and working conditions of, U.S. workers who are similarly employed. Job requirements must adhere to what is
customarily required for the occupation in the United States and may not be tailored to the foreign worker’s
qualifications or unduly restrictive, unless adequately documented as arising from business necessity.
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U.s. Citizenship Non-Precedent Decision of the
e N and Immigration _ Administrative Appeals Office
Services '
MATTER OF N-S-M-K- DATE: MAY 30, 2017

MOTION ON ADMINISTRATIVE APPEALS OFFICE DECISION

PETITION: FORM I-140, IMMIGRANT PETITION FOR ALIEN WORKER

The Petitioner, a fluid mechanics and heat transfer researcher, seeks second preference immigrant
classification as a member of the professions holding an advanced degree, as well as a national
interest waiver of the job offer requirement attached to this EB-2 classification. See Immigration
and Nationality Act (the Act) section 203(b)(2), 8 U.S.C. § 1153(b)(2). After a petitioner has
established eligibility for EB-2 classification, U.S. Citizenship and Immigration Services (USCIS)
may, as matter of discretion, grant a national interest waiver if the petitioner demonstrates: (1) that
the foreign national’s proposed endeavor has both substantial merit and national importance; (2) that
the foreign national is well positioned to advance the proposed endeavor; and (3) that, on balance, it
would be beneficial to the United States to waive the requirements of a job offer and thus of a labor
certification. Matter of Dhanasar, 26 1&N Dec. 884 (AAO 2016).'

The Director of the Nebraska Service Center denied the Form I-140, Immigrant Petition for Alien
Worker, finding that the Petitioner qualified for classification as a member of the professions
holding an advanced degree, but that she had not established that a waiver of a job offer, and thus of
a labor certification, would be in the national interest. The Petitioner appealed the matter to us, and
we dismissed the appeal.’

The matter is now before us on a motion to reconsider. The Petitioner initially offered a brief in
support of the motion contending that she was eligible for a national interest waiver under the
framework identified in NYSDOT. While the motion was pending, we issued Dhanasar, our
precedent decision modifying the analytical framework for national interest waivers. We
subsequently reopened the matter on our own motion and issued a request for evidence (RFE) asking
‘the Petitioner to provide proof satisfying the new three-part framework set forth in Dhanasar. In
response, the Petitioner submits a letter from counsel and additional documentation, asserting that
she is eligible for a national interest waiver under the Dhanasar framework. Upon review, we will
deny the motion to reconsider. In addition, as the record does not establish eligibility for the

' In announcing this new framework, we vacated our prior precedent decision, Matter of New York State Department of
Transportation, 22 1&N Dec. 215 (Act. Assoc. Comm’r 1998) (NYSDOT).
% See Matter of N-S-M-K-, 1ID# 77881 (AAO Sept. 29, 2016)..
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discretionary national interest waiver under the framework set forth in Dhanasar, the petition will
remain denied.

I. LAW

A motion to reconsider is based on an incorrect application of law or policy. The requirements of a
motion to reconsider are located at 8 C.F.R. § 103.5(a)(3). We may grant a motion that satisfies
these requirements and demonstrates eligibility for the requested immigration benefit.

To establish eligibility for a national interest waiver, a petitioner must first demonstrate qualification
for the underlying EB-2 visa classification, as either an advanced degree professional or an
individual of exceptional ability in the sciences, arts, or business. Because this classification
requires that the individual’s services be sought by a U.S. employer, a separate showing is required
to establish that a waiver of the job offer requirement is in the national interest.

Section 203(b) of the Act sets out this sequential framework:

(2) Aliens who are members of the professions holding advanced degrees or aliens of
exceptional ability. — )

(A) In general. — Visas shall be made available . . . to qualified immigrants who
are members of the professions holding advanced degrees or their equivalent or
who because of their exceptional ability in the sciences, arts, or business, will
substantially benefit prospectively the national economy, cultural or educational
interests, or welfare of the United States, and whose services in the sciences, arts,
professions, or business are sought by an employer in the United States.

(B) Waiver of job offer —

(i) National interest waiver. . . . [T]he Attorney General may, when the
Attorney General deems it to be in the national interest, waive the
requirements of subparagraph (A) that an alien’s services in the sciences, arts,
professions, or business be sought by an employer in the United States.

While neither the statute nor the pertinent regulations define the term “national interest,” Dhanasar
stated that after EB-2 eligibility has been established, USCIS may, as a matter of discretion, grant a
national interest waiver when the below prongs are met.

The first prong, substantial merit and national importance, focuses on the specific endeavor that the
foreign national proposes to undertake. The endeavor’s merit may be demonstrated in a range of
areas such as business, entrepreneurialism, science, technology, culture, health, or education. In
determining whether the proposed endeavor has national importance, we consider its potential
prospective impact.
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The second prong shifts the focus from the proposed endeavor to the foreign national. To determine
whether he or she is well positioned to advance the proposed endeavor, we consider factors
including, but not limited to: the individual’s education, skills, knowledge and record of success in
related or similar efforts; a model or plan for future activities; any progress towards achieving the
proposed endeavor; and the interest of potential customers, users, investors, or other relevant entities
or individuals.

The third prong requires the petitioner to demonstrate that, on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification. In
performing this analysis, USCIS may evaluate factors such as: whether, in light of the nature of the
foreign national’s qualifications or the proposed endeavor, it would be impractical either for the
foreign national to secure a job offer or for the petitioner to obtain a labor certification; whether,
even assuming that other qualified U.S. workers are available, the United States would still benefit
from the foreign national’s contributions; and whether the national interest in the foreign national’s
contributions is sufficiently urgent to warrant forgoing the labor certification process. In each case,
the factor(s) considered must, taken together, indicate that on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification.?

1. ANALYSIS

that the Petltloner s respon31bllmes would include teaching three courses per semester, collaboratmg
on “fire safety research and interactive education and training,” studying properties of
nano and ferrofluids “such as optical and thermal properties,” and “supervising graduate students
and/or post-doctoral fellows.”

A. Motion to Reconsider Under the NYSDOT Framework

The Petitioner filed the current motion to reconsider prior to the publication of Dhanasar,
contending that our appellate decision under the NYSDOT framework was erronecous. In our
appellate decision, we acknowledged that the Petitioner satisfied the first two prongs of the NYSDOT
framework but determined she had not met the third prong requiring a petitioner to justify
projections of future benefit to the national interest by establishing a past history of demonstrable
achievement with some degree of influence on the field as a whole. Id. at 219, n.6. We found the
Petitioner had not established by a preponderance of the evidence that she had such a record of
achievement or that she would serve the national interest to a substantially greater degree than would an
available U.S. worker having the same minimum qualifications.

* See Dhanasar, 26 1&N Dec. at 888-91, for elaboration on these three prongs.
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On motion, the Petitioner asserted that we improperly compared her accomplishments to those of the
individuals who wrote her letters of support and dismissed the appeal because her qualifications
were “not as great as those of the senior references.” One of the projects through which the
Petitioner asserted she influenced the field was the | = L
training module, a web-based training program for
appellate decision discussed the involvement of two of the Petitioner’s references with that program,
our decision was not based on a finding that their accomplishments and qualifications exceeded
those of the Petitioner. Rather, we found that, although the record indicated the Petitioner may have
provided support and assistance to the development of it did not support the claimed
significance of her particular role in the development of the training module or demonstrate that her
work on that project had influenced the field of fluid mechanics and heat transfer.*

The Petitioner further sta
collaborators, including

‘that the “value of her contributions has been affirmed by her

and that their letters “should be afforded significant evidentiary weight.” "Our decision addressed
and thoroughly considered the information offered in these letters. The Petitioner’s motion does not
point to any specific errors in our discussion and analysis of their statements.

biomedical engineering at the
collaborated with the Petiti
tumor by using?. ¢ - With regard to their collaboration i L

“society will benefit from this research in the future.” Similarly, ! asserted: “[The
Petitioner’s] research methodologies and findings could be applied to my work, with the potential to
yield results to improve biomedical imaging systems or develop new instrumentations.” In
addressing their comments, our decision stated:

While =  attested to the potential impact of the Petitioner’s
work, they dxd not offer any examples indicating that her work already has been
utilized in any thermal systems, has altered diagnostic or treatment protocols for brain
tumors, has improved biomedical imaging systems, has affected the development of
new medical instrumentation, or has otherwise influenced the field as a whole. A
petitioner cannot successfully file a petition under this classification based on the
expectation of future eligibility. Eligibility must be established at the time of filing.
8 C.F.R. § 103.2(b)(1), (12) ..

* For example, we noted that although the record included various articles about hat were written or contributed
to by her references, the Petitioner was not listed as an author or acknowledged in the articles In addition, we observed
that the Petitioner provided a copy of © résumé listing the _ copyright
February 2013) among his research accompllshments but did not offer intellectual property documentation identifying
herselfas : - ‘developer or inventor. See Matter of N-S-M-K-, |D# 77881 at 4-5.
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The Petitioner contends that our language in the first sentence of the above paragraph “suggests that
a standard far stricter than ‘some degree of influence’ has been applied in this case.” Our analysis,
however, was based on the assertions of . regarding the prospective impact
of the Petitioner’s research aimed at utlhzmg n medical imaging systems. In
our decision, we explained why the references’ statements were insufficient to demonstrate the
Petitioner’s eligibility at filing by showing that she had a past record of achievement with a degree
of influence on the field as a whole.

The arguments the Petitioner offers on motion do not establish that our appellate findings were based
on an incorrect application of the NYSDOT framework, law, regulation, or USCIS policy, nor does
. the motion demonstrate that our latest decision was erroneous based on the evidence before us at the
time of the decision. :

B. Eligibility Under the Dhanasar Framéwork

As the relevant framework changed while this matter remained pending, we will now consider
whether the record, including new evidence submitted in response to our RFE, demonstrates the
Petitioner’s eligibility under the Dhanasar framework. As stated previously, she intends to work asa
researcher and teacher in the department of mechamcal and aerospace engineering at. In
response to our RFE, the Petitioner offers a letter from . ffirming that his 1nst1tut10n has
continued its “collaboration with [her] through our ampus” since 2016, and that
his department wishes “to have [her] rejoin our team in the United States in the future, specifically in
a position that would allow her to continue instructing our engmeermg students and would also
facilitate her continued research in the areas of nanofluids and fire safety.”

1. Substantial Merit and National 1mportance of the Proposed Endeavor

The Petitioner previously stated her work will focus on behaviors of nanofluids and ferrofluids, and
fire safety research. She indicated that her “work with ferrofluids has a broad range of potential
applications that are meritorious for their medical applications and their prospective benefit to the
national economy.” In addition, she asserted that her fire safety research will have an “impact on the
safety and welfare of across the country.” The Petitioner’s response to our RFE
maintains that she will continue to perform research in the areas of “fluid mechanics and heat
transfer.” She contends that her proposed endeavor has “a significant impact on fire safety research
and has potentially significant implications for ongoing biomedical and bioengineering research.”
The record includes letters of support and published articles discussing the benefits of these areas of
research. Accordingly, we find that the Petitioner’s proposed work as a fluid mechanics and heat
transfer researcher has substantial merit.

* As the Petitioner is applying for a waiver of the job offer requirement, it is not necessary for her to have a job offer
from a specific employer. Nevertheless, we will consider information about this prospective position to illusirate the
capacity in which she intends to work.
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To evaluate whether the Petitioner’s work satisfies the national importance requirement, we

requested evidence documenting the “potential prospective impact” of her work In response, the

Petitioner asserts that her research and collaborations with the - : i

have a “national impact on the study of fire safety in the United States — as well as on the trammg
. throughout the country receive.” In addition, she contends that her research in the area

of ferrofluids and nanofluids contributes to “the development of advanced medical treatments,

therapies, and drug delivery systems.”

We also find the evidence sufficient to d
importance. For example in his latest letter
data from the - : G LA fatahtles in the Umted States
In addition, - a professor of mechamcal engineering at ~ and the Petitioner’s
Ph.D. advisor, states that her “work with Ee " can be very useful not only in
biomedical engineering devices, but also in medlcal dragnostlcs and therapy.” He further indicates
that the proposed research could offer' “improvements in medical devices and drug delivery
technologies” that “have the potential to improve and save the lives of millions of Americans and
others around the world.” In addition, the Petitioner has submitted documentation indicating that the
benefit of her proposed fluid mechanics, heat transfer, and fire safety research has broader
implications, as the results are disseminated to others in the field through engineering journals and
conferences. As the Petitioner has documented both the substantial merit and national importance of
her proposed research, she meets the first prong of the Dhanasar framework.

Regarding the Petitioner’s proposed teaching duties at -we find that they have substantial
merit. The record, however, does not establish that her course instruction would impact her
endeavor more broadly, as opposed to being limited to the students at the institution where she
teaches. Accordingly, without sufficient documentary evidence of their broader impact, the teaching
activities do not meet the “national importance” element of the first prong of the Dhanasar framework.
Similarly, in Dhanasar, we determined that the petitioner’s teaching activities did not rise to the
level of having national importance because they would not impact his field more broadly. Id. at
893. We note that the Petitioner’s RFE response does not maintain that her proposed endeavor is
teachmg Rather, she specifies that her endeavor is research in the fields of fluid mechanics and heat
transfer.®

2. Well Positioned to Advance the Proposed Endeavor

The second prong shifts the focus from the proposed endeavor to the Petitioner’s qualifications.”
The Petitioner submitted documentation of her published work, conference presentations, peer

% As the Petitioner’s proposed teaching activities as an instructor do not satisfy the “national importance” element of the
Dhanasar framework’s first prong, we will limit the remainder of our analysis to her proposed research.
7 Under this prong of Dhanasar, the Petitioner must go beyond showing expertise in her particular field. A petitioner
“cannot qualify for a waiver just by demonstrating a degree of expertise significantly above that ordinarily encountered
in [her] field of expertise.” /d. at 886, n.3. ~
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review activities, research projects, and academic credentials (including a bachelor’s degree,
master’s degree, and Ph.D. in mechanical engineering). She also offered various reference letters
discussing her research projects at | . ® In response to our
RFE, the Petitioner provided her CV; further research articles and presentations; and emails inviting
her to publish and present her work, and to perform peer review. Her evidence also 1ncluded coples
of nine test reports (2008-2011), a S
- technical report 12009), information about)_,‘ - and its
and updated letters of support from previous references As
discussed below, we find that the Petitioner has not demonstrated a record of success or progress in her
field, or a degree of interest in her work from relevant parties, that rises to the level of rendering her
well positioned to advance her proposed research endeavor. See Dhanasar, 26 1&N Dec. at 890.

The Petitioner maintains that her education, knowledge, and skills in fluid mechanics and heat
transfer; research background at  publications; and presentations show that she is well
positioned to advance the study of fire safety, nanofluids, and ferrofluids. The record contains letters
from . engineering faculty members discussing her fire research activities, Wthh has included
work on projects funded by the ‘
‘web-based training program. 2
team to successfully complete three roje'cts” funded by the -
_program. In addition, -explained that the Petitioner’s ablllty to
statlstlcally analyze and interpret the data helped the team to scientifically validate the efficacy of
which “is currently in beta-testing with several fire departments.” Our RFE requested
addltlonal information and evidence to demonstrate her specific roles and contributions to the
_program and grant projects.

In letters responding to our RFE, the Petitioner’s colleagues discuss her participation in the =
fire safety projects. For instance, indicates that when she was a graduate student in

February 2008, the Petitioner- “participated in, and was a leading member of, the research tearI%

January 2014. ln addition, from January 2014 until July 2014, she was employed as an adJunct professor at’ ,
2014 to January 2015, she worked as a consultant and research and development scientist for

? The Petitioner submits information indicating that.
10 ln his initial letter,

i 1

_ in2015.
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three others. Whlle the -

documenting the structure and monitoring the weather and wind conditions, it does not establish her
role as a substantial contributor to the extent that she should be credited with the success of the
overall proj ect or any interest that it generated.

In his letter,

a paper,

: We note that this article, written by .
and the Petmoner was pubhshed well after she filed the Form I-140 on May 11, 2015.° The
Petitioner’s RFE response includes additional research articles she coauthored, but they have not yet
been published or presented. Regardless, the record does not include sufficient evidence to
demonstrate that her recent and forthcoming publications have generated positive interest among
relevant parties or reflect a record of success in her area of research.

Similarly, the Petitioner offers a

speakmg engagement and emails from 2016 and 2017 inviting her to publish and present her work,
and to perform peer review, all of which post-date the filing of the Form I-140. While the regulation
at 8§ C.F.R. § 103.2(b)(1), (12) requires that eligibility be éstablished at the time of filing, we will
consider the additional post-filing evidence of the Petitioner’s accomplishments in evaluating
whether she meets this second prong. In this case, however, we find the Petitioner has failed to
establish that these presentations and invitations are reflective of a level of success, or interest in her
work, that renders her well positioned to advance her proposed research endeavor.

cooperatlon 0 many orgamzatlons to plan an
'2 The RFE response included copies of nine’
conducted the experiments, which were conducted jointly by th
2011.

" The record does not indicate that the Petitioner published any previous fire safety research studies.
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she “completed critical statistical analysis and data interpretation to support development of the
module.” As noted in our appellate de01510n, whlle the record mcludes various articles about

- and . they do not mention the
Petitioner or discuss her specific contrlbutlons to corroborate the references claims that she
conceptuahzed or developed the ‘training methodology. Although the Petitioner’s colleagues
contend that she “helped the team to sclentlﬁcally validate the efﬁcacy of . ’the

‘authored an artlcle about ‘in
~ o The Petltloner is not llsted as an author or
1dent1ﬁed anywhere in the acknowledgements section of the aforementioned article, and the record
does not include any work that she has published regarding her development of the -~ . training
tool."

Whrle the Petitioner may have provided support and assistance to the - . projects and the
... . training tool, the record does not support the claimed srgmﬁcance of her role in these
endeavors Instead, the record reflects her participation as a graduate student in certain phases of the
research process (such as monitoring experimental conditions, testing, and performmg statlsncal
analysis and data interpretation). She has not shown, however, that this work with the

amounts to a record of success in her field, that her contributions generated interest among relevant
parties, or that this research experience otherwise renders her well positioned to advance her
proposed endeavor.

In addition to her fire safety research, several references mentioned the Petitioner’s nanoﬂuids and
ferrofluids research at For instance, . professor of physics at .~ . stated
that the Petitioner’s “research articles are excellent and make important contributions to the
technically’ 1mportant field of ferrofluids,” but did not further describe these contributions.
Furthermore, . associate professor of mathematics at asserted that the
Petitioner “has extended theoretical models of ferrofluids and made measurements of their essentxal
properties” and that her work “has important applications for the construction of sensors.” In his
initial letter, indicated that the Petitioner’s research findings “have advanced
understanding of enhancement in heat transfer rate of ferrofluids that can be used in thermal
systems.” The letters from and do not, however, provide specific
examples of how the Petitioner’s findings have generated positive interest among relevant parties,
have affected sensor construction methodologies, have been utilized in the development of thermal
systems, or otherwise reflect a record of success in this area of research.

points to the Petitioner’s articles about ferrofluids in
He attests that her

studies “advanced our field’s comprehensive knowledge regarding the process of assembling

In response to our RFE,

“a registered copyrighted computer program,” but the record
the Petitioner, as the copynght author.

" In his initial lette
identifies;
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particles in response to the magnetic field for a weak dipolar ferrofluid by means of concentration
and field strength.” Similarly, contends that the Petitioner’s findings “offer a substantial
improvement towards fundamental understanding of colloidal magnetic fluids’ behavior.” In
addition, ! %notes that the Petitioner’s work adds “a new set of data about the in-field
behavior of ferrofluids to the existing body of literature” and “indicates an integration of promising
efforts to develop a fundamental understanding of ferrofluids and their characterization.”

While we recognize that research must add information to the pool of knowledge in some way in
order to be accepted for publication, funding, or academic credit, not every individual who has
performed original research will be found to be well positioned to advance her proposed research.
Rather, we examine the factors set forth in Dhanasar to determine whether, for instance, the
individual’s progress towards achieving the goals of the proposed research, record of success in
similar efforts, or generation of interest among relevant parties supports such a finding. 7d. at 890.
In this case, the record demonstrates that the Petitioner has conducted and published some research
during her career at‘ She has not shown, however, that her work has been frequently cited by
independent researchers or otherwise served as an impetus for progress in the field, that it has
affected engineering practices, or that it has generated substantial positive discourse in the broader
research community, Nor does the evidence demonstrate that the Petitioner’s work otherwise
constitutes a record of success in her area of research. As the record is insufficient to demonstrate
that the Petitioner is well positioned to advance her proposed endeavor, she has not established that
she satisfies the second prong of the Dhanasar framework.

3. Balancing Factors to Determine Waiver’s Benefit to the United States

The Petitioner states that her “continued work in the United States in the field of fluid mechanics and
heat transfer warrants approval.” She asserts that “it is highly unlikely that other workers in the United
States would share [her] unique combination of skills, and . . . that any such labor market could be
effectively tested through the labor certification process.” The Petitioner also contends that her research
in two areas, fluid mechanics and heat transfer, “is analogous to a combination of jobs that would
render labor certification highly 1mpractlcal in her case” and that 1t would be difficult “to articulate
the requirements of such a position in a labor certification.”¢ b

While some of the Petitioner’s knowledge and experience may exceed the minimum requlrements for
her occupation and therefore could not be easily articulated on an application for labor certification,
. she has not demonstrated, as claimed, that she presents benefits to the United States through her
proposed endeavor that outweigh those inherent in the labor certification process. The Petitioner has
not shown an urgent national interest in her research; nor has she demonstrated that she offers

"* For instance, her CV listed six publications she authiored while at
May 2015.

' The labor certification process is designed to certify that a foreign. worker wiil not displace nor adversely affect the
wages and working conditions of U.S. workers who are similarly employed. Job requirements must adhere to what is
customarily required for the occupation in the United States and may not be tailored to the foreign worker’s
qualifications or unduly restrictive, unless adequately documented as arising from operational necessity.

| from 2006 until the petition’s filing date in

10
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contributions of such value that, over all, they would benefit the nation even if other qualified U.S.
workers were available. In sum, the Petitioner has not demonstrated that, on balance, it would be
beneficial to the United States to waive the requirements of a job offer and thus of a labor
certification. The Petitioner therefore has not established that she meets the third prong of the
Dhanasar framework. ' '

III. CONCLUSION
The Petitioner has not demonstrated error in our. previous decision. Further, she has not established
that she meets the framework set forth in Dhanasar to show eligibility for the discretionary national

interest waiver, nor do we find that an exercise of discretion would be warranted in this instance,

ORDER: The motion is denied and the petition remains denied.

Cite as Matter of N-S-M-K-, ID# 262667 (AAO May 30, 2017)
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U.S. Citizens'hip | Non-Precedent Decision of the
k and Immigration Administrative Appeals Office
Services
MATTER OF A-D- ’ - DATE: MAY 19,2017

APPEAL OF NEBRASKA SERVICE CENTER DECISION

PETITION: - FORM I-140, IMMIGRANT PETITION FOR ALIEN WORKER

The Petitioner, a physician and researcher specializing in neonatology, seeks second preference
immigrant classification as a member of the professions holding an advanced degree, as well as a
national interest waiver of the job offer requirement attached to this EB-2 classification. See
Immigration and Nationality Act (the Act) section 203(b)(2), 8 U.S.C. § 1153(b)(2). After a
petitioner has established eligibility for EB-2 classification, U.S. Citizenship and Immigration
Services (USCIS) may, as matter of discretion, grant a national interest waiver if the petitioner
demonstrates: (1) that the foreign national’s proposed endeavor has both substantial merit and
national importance; (2) that the foreign national is well positioned to advance the proposed
endeavor; and (3) that, on balance, it would be beneficial to the United States to waive the
requirements of a job offer and thus of a labor certification. Matter of Dhanasar, 26 I&N Dec. 884
(AAO 2016). '

The Director of the Nebraska Service Center denied the Form 1-140, Immigrant Petition for Alien
Worker, finding that the Petitioner qualified for classification as a member of the professions
holding an advanced degree, but that he had not established that a waiver of a job offer, and thus of a
labor certification, would be in the national interest. The matter is now before us on appeal.

In March 2017, we issued a request for evidence (RFE) asking the Petitioner to provide evidence
satisfying the three-part framework set forth in Dhanasar. In response, the Petitioner submits
additional documentation and contends that he is eligible for a national interest waiver under the
Dhanasar framework.

Upon de novo review, we will dismiss the appeal.

I. LAW

To establish eligibility for a national interest waiver, a petitioner must first demonstrate qualification
for the underlying EB-2 visa classification, as either an advanced degree professional or an
individual of exceptional ability in the sciences, arts, or business. Because this classification
requires that the individual’s services be sought by a U.S. employer, a separate showing is required
to establish that a waiver of the job offer requirement is in the national interest.



Matter of A-D-

Section 203(b) of the Act sets out this sequential framework:

(2) Aliens who are members of the professions holding advanced degrees or aliens of
exceptional ability. —

(A) In general. — Visas shall be made available . . . to qualified immigrants who
are members of the professions holding advanced degrees or their equivalent or
who because of their exceptional ability in the sciences, arts, or business, will
substantially benefit prospectively the national economy, cultural or educational
interests, or welfare of the United States, and whose services in the sciences, arts,
professions, or business are sought by an employer in the United States.

(B) Waiver of job offer —

(i) National interest waiver. . . . [Tlhe Attorney General may, when the
Attorney General deems it to be in the national interest, waive the
requirements of subparagraph (A) that an alien’s services in the sciences, arts,
professions, or business be sought by an employer in the United States.

While neither the statute nor the pertinent regulations define the term “national interest,” we recently
set forth a new framework for adjudicating national interest waiver petitions. See Dhanasar, 26 1&N
Dec. 884." Dhanasar clarifies that, after EB-2 eligibility as an advanced degree professional or
individual of exceptional ability has been established, USCIS may grant a national interest waiver if
the petitioner demonstrates by a preponderance of the evidence: (1) that the foreign national’s
proposed endeavor has both substantial merit and national importance; (2) that the foreign national is
well positioned to advance the proposed endeavor; and (3) that, on balance, it would be beneficial to
the United States to waive the requirements of a job offer and thus of a labor certification. If these
three elements are satisfied, USCIS may approve the national interest waiver as a matter of
discretion.

The first prong, substantial merit and national importance, focuses on the specific endeavor that the
foreign national proposes to undertake. The endeavor’s merit may be demonstrated in a range of
areas such as business, entrepreneurialism, science, technology, culture, health, or education. In
determining whether the proposed endeavor has national importance, we consider its potential
prospective impact. '

The second prong shifts the focus from the proposed endeavor to the foreign national. To determine
whether he or she is well positioned to advance the proposed endeavor, we consider factors
including, but not limited to: the individual’s education, skills, knowledge and record of success in
related or similar efforts; a model or plan for future activities; any progress towards achieving the

" In announcing this new framework, we vacated our prior precedent decision, Matter of New York State Department of
Transportation, 22 1&N Dec. 215 (Act. Assoc. Comm’r 1998) (NYSDOT).
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proposed endeavor; and the interest of potential customers, users, investors, or other relevant entities
or individuals.

The third prong requires the petitioner to demonstrate that, on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification. In
performing this analysis, USCIS may evaluate factors such as: whether, in light of the nature of the
foreign national’s qualifications or the proposed endeavor, it would be impractical either for the
foreign national to secure a job offer or for the. petitioner to obtain a labor certification; whether,
éven assuming that other qualified U.S. workers are available, the United States would still benefit
from the foreign national’s contributions; and whether the national interest in the foreign national’s
contributions is sufficiently urgent to warrant forgoing the labor certification process. In each case,
the factor(s) considered must, taken together, indicate that on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification.”

II. ANALYSIS

The Director found that the Petitoner qualifies as a member of the professions holding an advanced
degree. The sole issue to be determined is whether the Petitioner has established that a waiver of the
requirement of a job offer, and thus a labor certification, would be in the national interest.

The Petitioner stated that he is seeking a national interest waiver “based upon the prospective benefit
of [his] research” rather than his clinical services. At the time of filing, the Petxtlon was pur umg
postgraduate medical training as a second-year pediatric resident ai

In response to orur' RFE, he
2016 email notifying him of his “appointment to the Professional Staff” at the

submlts an

A. Substantial Merit and National Importance of the Proposed Endeavor

The Petitioner indicates that his research addresses illnesses afflicting premature infants in Neonatal
Intensive Care Units (NICUs). He has explained that his work aims to improve conditions in NICUs
through. focusing on alleviating problems such as sepsis in ne d caregiver mental
health issues, and a lack of oxygen for newborns. In her letter, . a pediatrician
and neonatologist at | _noted that the Petitioner s research * ‘promises to
improve the care of premature neonates and their outcomes not only by improving how we perceive
the disease and manage it, but also by improving the mental health of caregivers of these

? See Dhanasar, 26 1&N Dec. at 888-91, for elaboration on these three prongs.
3 The record reflects that he previously completed a fellowship in neonatal-permatal medicine at:" -

* As the Petitioner is applying for a waiver of the job offer requirement, it is not necessary for h:m to have a JOb offer
from a specific employer. However, we will consider information about this prospective position to illustrate the
capacity in which he intends to work.
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complicated infants. His work is also improving the lives of the underprivileged in our society.”
We find that the Petitioner’s proposed work as a neonatal researcher has substantial merit.

To evaluate whether the Petitioner’s work satisfies the national importance requirement, we
requested evidence documenting the “potential prospective impact” of his work. The Petitioner’s
response explains that his research is aimed at “dealing with late-onset sepsis in the NICU,”
“determining which children are at the greatest risk,” and understanding predlctors of sepsis such as
apnea and hypothermia. The Petitioner continues: “Saving children’s lives in this situation is a
national problem and the national interest. . . . Caring for premature infants is costly; improving the
chances of success saves lives and money.” The record alsg includes letters from physicians and
professors of medicine discussing his research concerning neonatal care improvements and its
potential benefit to our nation’s healthcare system. The record also establishes that the proposed
benefit of his research has broader implications, as the results from his work are disseminated to
others in the field through medical journals and conferences. We find the evidence sufficient to
demonstrate that the Petitioner’s neonatology research is of national importance. As the Petitioner
has documented both the substantial merit and national importance of his proposed research, he
meets the first prong of the Dhanasar framework. .

While the Petitioner’s care and treatment of patients has\ substantial merit, the record does not
establish that his clinical work would impact the neonatology field and healthcare industry more
broadly, as opposed to being limited to the patients he serves.” Accordingly, without sufficient
documentary evidence of its broader impact, the Petitioner’s clinical work as a physician and
neonatologist does not alone meet the “national importance” element of the first prong of the Dhanasar
framework. Similarly, in Dhanasar, we determined that the petitioner’s teaching activities did not
rise to the level of having national importance because they would not impact his field more broadly.
Id. at 893.

B. Well Positioned to Advance the Proposed Endeavor

The second prong shifts the focus from the proposed endeavor to the Petitioner’s qualifications. The
Petitioner submitted documentation of his published work, professional memberships, academic
credentials, and an internal award from . He also offered four reference letters discussing his
medical training and research projects. In response to our RFE, the Petitioner provided evidence of
his peer review activities, a poster presentation, and an article that cites to his work.

The Petitioner maintains that he is employed at “one of the top research hospitals in the Unitéd
States,” that he has presented his findings at international conferences, and that his published work
has been cited by others. In letters supportmg the petition, medical professors dlscussed the
Petitioner’s research almed at 1m g conditions in NICUs. For example, .
professor of pediatrics at ~ described the Petitioner’s work 10 lmprove

“the mental health outcomes of the mothers nts admitted to the Neonatal Intensive Care Unit.”

. _ stated that the Petitioner authored a study that “showed that there is a high prevalence of
mental health problems, like Depression, Anxiety and Stress, in the family members of the infants
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admitted to the NICU.” While noted that the Petitioner estabhshed 2 peer to peer
support group” composed of parents whose infants were admitted to the NICU at . he did not
offer specific examples of how the Petitioner’s findings have generated posmve mterest among
relevant parties, have been implemented in other medical centers’ NICUs, or otherwise reflect a
record of success in his area of research.

In addition,  associate professor of pediatrics at . stated
that the Petmoner s ﬁndmgs in the = . reveaied that apnea and
hypothermia were the key risk factors for actual life-threatening neonatal infections.”
further indicated that “[a]s a result of this ground-breaking research, neonatologists can initiate
essential and potentially life-saving antibiotic treatment earlier in its course, potentially reducmg
both significant morbidity and mortality in these tln bables F urthermore L
professor of pediatrics and neonatology at - - dlscussed
how the Petitioner’s research “showed that there is a 51gmﬁcant d1fference between manually and
automatlcally recorded pulse oximetry values in preterm infants who are requiring oxygen.”

~added: “This is an important finding in the context of how we manage patients in the NICU,
because it suggests that the use of automated oxygen administering systems for infants on oxygen
might be able to change the survival and disease burden of those patients.”

The record demonstrates that the Petitioner has conducted, published, and presented research during
his medical training. While we recognize that research must add information to the pool of
knowledge in some way in order to be accepted for publication, presentation, funding, or academic
credit, not every individual who has performed original research will be found to be well positioned
to advance his or her proposed research. Rather, we examine the factors set forth in Dhanasar to
determine whether, for instance, the individual’s progress towards achieving the goals of the
proposed research, record of success in similar efforts, or generation of interest among relevant
parties supports such a finding. Id. at 890. The Petitioner has not shown that his research has been
frequently cited by independent neonatologists or otherwise served as an impetus for progress in the
field, that it has affected clinical practice, or that it has generated substantial positive discourse in the
broader medical community. For instance, thé record includes only one article that cites to the
Petitioner’s work. Specifically, the article references his finding that “[a]n acute increase in central
apnea is one of the most common signs of late-onset septicemia in preterm infants in the NICU.”
Nor does the evidence otherwise demonstrate that his work otherwise constitutes a record of success
in his area of research.

With respect to the Petitioner’s peer review activities, his response to our RFE includes a letter and
emalls conﬁrmmg that he rev1ewed manuscrlpts in 2016 and 2017 for i ' :

2017 letter appomtmg h1m as an “Academlc Edltor for,v : S
.. The Petitioner’s peer review activities and editorial appomtment post-date
the ﬁhng of the Form I-140 on June 26, 2015. Eligibility must be established at the time of filing.
8 CF.R. § 103.2(b)(1), (12). Regardless, the Petitioner has not documented the reputation of the
aforementioned journals or offered other evidence demonstrating that his past history of peer review

In addmon he submxts a
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rises to the level of rendering him well positioned to advance his proposed research endeavor. The
record does not show that the Petitioner’s occasional part1c1pat1on in the widespread peer review
process represents a record of success in his field or that it is otherwise an indication that he is well
positioned to advance neonatology research. :

In sum, the Petitioner has not demonstrated a record. of success or progress in his field, or a degree of
interest in his work from relevant parties, that rise to the level of rendering him well positioned to
advance his proposed endeavor of researching conditions that afflict premature infants in NICUs. As
the record is insufficient to demonstrate that the Petitioner is well positioned to advance his proposed
endeavor, he has not established that he satisfies the second prong of the Dhanasar framework.

C. Balancing Factors to Determine Waiver’s Benefit to the United States

The Petitioner asserts that the labor certification process would not produce “an adequate substitute”
with his level of professional qualifications. He contends that “[a] labor certification tests the U.S. labor
market for a minimally qualified employee” and that such an individual “is not going find new solutions
to existing problems.” > The Petitioner further maintains that “[w]hen human lives are at stake, the best
and the bnghtest are needed.”

We note that the -~~~ . recently filed a Form ETA 9089, Application for
Permanent Employment Cemﬁca’uon on the Petmoner s behalf and that the form was certified by the
U.S. Department of Labor on September 26, 2016.° Accordingly, the record does not demonstrate that
obtaining a labor certification would be impractical, nor does it support the claim that in his case it is
necessary, and beneficial to the United States, to waive the requirement of a job offer, and thus of a
labor certification. While some of the Petitioner’s knowledge and experience may exceed the
minimum requirements for his occupation and therefore could not be easily articulated on an
application for labor certification, he has not demonstrated, as claimed, that he presents benefits to the
United States through his proposed endeavor that outweigh those inherent in the labor certification
process. The Petitioner has not shown an urgent national interest in his research, nor has he
demonstrated that he offers contributions of such value that, over all, they would benefit the nation even
- if other qualified U.S. workers were available. In sum, the Petitioner has not demonstrated that, on
balance, it would be beneficial to the United States to waive the requirements of a job offer and thus
of a labor certification. The Petitioner therefore has not established that he meets the third prong of
the Dhanasar framework.

* The labor certification process is designed to certify that a foreign worker will not displace nor adversely affect the
wages and working conditions of U.S. workers who are similarly employed. Job requirements must adhere to what is
customarily required for the occupation in the United States and may not be tailored to the foreign worker’s
qualifications or unduly restrictive, unless adequately documented as arising from operational necessity.

¢ Subsequently, his employer filed a Form 1-140 in his behalf that was approved by USCIS on October 27, 2016.
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III. CONCLUSION
As the Petitioner has not met the requisite three prongs set forth in the Dhanasar analytical framework,
we find that he has not established eligibility for or otherwise merits a national interest waiver as a

matter of discretion.

ORDER: The appeal is dismissed.

Cite as Matter of A-D-, ID# 287483 (AAO May 19, 2017)



| 6?}/\6:7"([)0"\/ lQ(S(’MCLu( Z

US. Citizenship Non-Precedent Decision of the
and Immigration Administrative Appeals Office
Services

MATTER OF A-R-A-A-E- DATE: MAY 10, 2017
APPEAL OF NEBRASKA SERVICE CENTER DECISION

PETITION: FORM I1-140, IMMIGRANT PETITION FOR ALIEN WORKER

The Petitioner, a physician and researcher specializing in cardiology, seeks second preference
immigrant classification as a member of the professions holding an advanced degree, as well as a
national interest waiver of the job offer requirement attached to this EB-2 classification. See
Immigration and Nationality Act (the Act) section 203(b)(2), 8 U.S.C. § 1153(b)(2). After a
petitioner has established eligibility for EB-2 classification, U.S. Citizenship and Immigration
Services (USCIS) may, as matter of discretion, grant a national interest waiver if the petitioner
demonstrates: (1) that the foreign national’s proposed endeavor has both substantial merit and
national importance; (2) that the foreign national is well positioned to advance the proposed
endeavor; and (3) that, on balance, it would be beneficial to the United States to waive the
requirements of a job offer and thus of a labor certification. Matter of Dhanasar, 26 1&N Dec. 884
(AAO 2016).

The Director of the Nebraska Service Center denied the Form I-140, Immigrant Petition for Alien
Worker, finding that the Petitioner qualified for classification as a member of the professions
holding an advanced degree, but that he had not established that a waiver of a job offer, and thus of a
labor certification, would be in the national interest. The matter is now before us on appeal.

In February 2017, we issued a request for evidence (RFE) asking the Petitioner to provide evidence
satisfying the three-part framework set forth in Dhanasar. In response, the Petitioner submits
additional documentation and contends that he is eligible for a national interest waiver under the
Dhanasar framework. '

Upon de novo review, we will dismiss the appeal.
I. LAW

To establish eligibility for a national interest waiver, a petitioner must first demonstrate qualification

for the underlying EB-2 visa classification, as either an advanced degree professional or an

individual of exceptional ability in the sciences, arts, or business. Because this classification

requires that the individual’s services be sought by a U.S. employer, a separate showing is required
to establish that a waiver of the job offer requirement is in the national interest.
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Section 203(b) of the Act sets out this sequential framework:

(2) Aliens who are members of ‘the professions holding advanced degrees or aliens of
exceptional ability. —

(A) In general. — Visas shall be made available . . . to qualified immigrants who
are members of the professions holding advanced degrees or their equivalent or
who because of their exceptional ability in the sciences, arts, or business, will
substantially benefit prospectively the national economy, cultural or educational
interests, or welfare of the United States, and whose services in the sciences, arts,
professions, or business are sought by an employer in the United States.

(B) Waiver of job offer —

(i) National interest waiver. . . . the Attorney General may, when the Attorney
General deems it to be in the national interest, waive the requirements of
subparagraph (A) that an alien’s services in the sciences, arts, professions, or
business be sought by an employer in the United States.

While neither the statute nor the pertinent regulations define the term “national interest,” we recently
set forth a new framework for adjudicating national interest waiver petitions. See Dhanasar, 26 I&N
Dec. 884." Dhanasar clarifies that, after EB-2 eligibility as an advanced degree professional or
individual of exceptional ability has been established, USCIS may grant a national interest waiver if
the petitioner demonstrates by a preponderance of the evidence: (1) that the foreign national’s
proposed endeavor has both substantial merit and national importance; (2) that the foreign national is
well positioned to advance the proposed endeavor; and (3) that, on balance, it would be beneficial to
. the United States to waive the requirements of a job offer and thus of a labor certification. If these
three elements are satisfied, USCIS may approve the national interest waiver as a matter of
discretion.

The first prong, substantial merit and national importance, focuses on the specific endeavor that the
foreign national proposes to undertake. The endeavor’s merit may be demonstrated in a range of
areas such as business, entrepreneurialism, science, technology, culture, health, or education. In
determining whether the proposed endeavor has national importance, we consider its potential
prospective impact.

The second prong shifts the focus from the proposed endeavor to the foreign national. To determine
whether he or she is well positioned to advance the proposed endeavor, we consider factors
including, but not limited to: the individual’s education, skills, knowledge and record of success in
related or similar efforts; a model or plan for future activities; any progress towards achieving the

! In announcing this new framework, we vacated our prior precedent decision, Matter of New York State Department of
Transportation, 22 1&N Dec. 215 (Act. Assoc. Comm’r 1998) (NYSDOT).
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proposed endeavor; and the interest of potential customers, users, investors, or other relevant entities
or individuals.

The third prong requires the petitioner to demonstrate that, on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification. In
performing this analysis, USCIS may evaluate factors such as: whether, in light of the nature of the
foreign national’s qualifications or the proposed endeavor, it would be impractical either for the
foreign national to secure a job offer or for the petitioner to obtain a labor certification; whether,
even assuming that other qualified U.S. workers are available, the United States would still benefit
from the foreign national’s contributions; and whether the national interest in the foreign national’s
contributions is sufficiently urgent to warrant forgoing the labor certification process. In each case,
~ the factor(s) considered must, taken together, indicate that on balance, it would be beneﬁmal to the
United States to waive the requirements of a job offer and thus of a labor certification.”

II. ANALYSIS

The Director found - that the Petitoner qualifies as a member of the professions holding an advanced
degree. The sole issue to be determined is whether the Petitioner has established that a waiver of the
requirement of a job offer, and thus a labor certification, would be in the national interest.

At the time of filing, the Petitioner was pursuing postgraduate medical training as a general
cardiology fellow at the. _ In response to our RFE
he submits a June 2016 letter offering him “a position as a fellow inour i g .
L . This letter states that the Petitioner’s “fellowshlp 1s one year in
length and your training will begin on July 1, 2017 and be completed on June 30, 2018.”

A. Substantial Merit and National Importance of the Proposed Endeavor

The Petitioner previously stated that his clinical work offering quality healthcare “has an effect on
the health care system of the United States as a whole” and that his “medical research is having a
wxdespread impact on the quality of medical ccare across the United States.” In a letter of support,
s : professor of cardiology at -stated “As a cardiologist, [the Petitioner] treats
and does research on a wide range of heart condltlons including systolic heart failure, which
constitutes about 50% of heart failure cases. This amounts to 2.5 million patients in the United
States . . . and it is a major cause of morbidity and mortality.” Whether as a physician or researcher,
we find that the Petitioner’s proposed work as a cardiologist has substantial merit.

2 See Dhanasar, 26 1&N Dec. at 888-91, for elaboratlon on these three prongs.

* He previously completed an advanced heart failure and transplant cardiology fellowship at the
| Prior to that, he served as an internal medicine resident a
As the Petitioner is applying for a waiver of the job offer requirement, it is not necessary for him to have a job offer
from a specific employer. However, we will consider information about this prospectxve position to illustrate the
capacity in which he intends to work.

[}
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With respect to the national importance of the Petitioner’s proposed endeavor, our RFE asked for
evidence documenting the “potential prospective impact” of his work. The Petitioner’s response states
that “[a]s a share of the nation’s Gross Domesti¢ Product [GDP], health spending accounted for 17.8
* percent of U.S. GDP, so [the Petitioner’s] contributions as both a clinician and a researcher are
undoubtedly of national importance.” He further indicates that his clinical work “saving the lives of
sick patients” offers such a valuable contribution to the nation “that it cannot be statistically
quantified, as he is responsible for the precious health and lives of countless U.S. citizens.” While
the Petitioner’s care and treatment of patients have substantial merit, the record does not establish
that his clinical work would impact the cardiology field and healthcare industry more broadly, as
opposed to being limited to the patients he serves. Accordingly, without sufficient documentary
evidence of its broader impact, the Petitioner’s clinical work as a physician and cardlologlst does not
meet the “national importance” element of the first prong of the Dhanasar framework.

Nonetheless, the Petitioner’s response attests that the national importance of his work “is primarily
demonstrated by the research he has done and is continuing to do, as evidence [sic] by his multiple
publications . . . .” To the extent that the Petitioner proposes to conduct cardiology research, we find
the evidence sufficient to demonstrate that such research is of national importance. For example, the
record includes letters from physicians and professors of medicine discussing his research
concerning heart conditions and its potential benefit to our nation’s healthcare system. In addition,
the Petitioner has submitted documentation indicating that the proposed benefit of his cardiology
research has broader implications, as the results from his work are disseminated to others in the field
through medical journals and conferences. As the Petitioner has documented both the substantial
. merit and national importance of his proposed research, he meets the first prong of the Dhanasar
framework.

B. Well Positioned to Advance the Proposed Endeavor

The second prong shifts the focus from the proposed endeavor to the Petitioner’s qualifications. The
Petitioner previously submitted documentation of his published work, conference presentations,
professmnal memberships, academic credentials, and internal awards from
various reference letters discussing his medical training and research projects. In response to our
RFE, the Petitioner additionally provides his curriculum vitae (CV), further publications and
presentations, medical credentials, and emails inviting him to publish and present his work.

As discussed below, the Petitioner has not demonstrated a record of success or progress in his field, or a
degree of interest in his work from relevant parties, that rises to the level of rendering him well
positioned to advance his proposed research endeavor of understanding unique heart conditions and
identifying proper methods of diagnosis and treatment.® See Dhanasar, 26 I&N Dec. at 890. The

% Similarly, in Dhanasar, we determined that the petitioner’s teaching activities did not rise to the level of having
nat10na1 importance because they would not impact his field more broadly. /d. at 893.
¢ As noted above, the Petitioner has not demonstrated that his proposed clinical activities as a physician meet the
“national importance” element of the Dhanasar framework’s first prong. Accordingly, we will limit our analysis under
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Petitioner maintains that he has “proi/ided substantial evidence of [his] achievements, including
letters of support” and that the record shows his work “is having a substantial impact on medical
care in the United States.”

In letters supporting the petition, various medical professors dlscussed ‘the Petltroner s research
aimed at understandlng rare cardrac condmons For example ‘ - professor of
pediatricsat. =~ - = stated that the Petitioner “was able to demonstrate, by
coronary anglography, for the first time in the medical literature that coronary flow impairment can
be secondary to not only atherosclerosis, but also compression from the outside such as pericardial
effusion.” " indicated that the Petitioner’s findings provided his peers “with a better
understanding of effusive constrictive pericarditis so that they could put this valuable knowledge to
practrce in thelr own institutions across the United States and around the world.” Similarly .
'  assistant professor of medicine at . indicated that the
Petltloner performed “a very interesting study on cardiac catheterization and coronary anglography
that addresses the differences between performing these procedures by assessing the heart via the
femoral artery . . . and the radial artery . .. .” He further noted that this study “produced a wealth of
data and some very promising conclusmns about the trans-radial approach, which has been shown to
have hlgher‘patlent satlsfactron, less bleeding, and shorter hospital stays.” The letters from
e : .do not, however, provide specific examples of how the Petitioner’s
ﬁndmgs have genera ed positive interest among relevant parties, have been implemented at medical
institutions, or otherwise reflect a record of success in his area of research.

Eh o + assistant professor at ¢ . discussed two of the
Petmoner s recent medical case reports. He r’s first paper described a case
involving an endomyocardial blopsy with a coronary-cameral fistula and that his second paper
reported on a case involving left main coronary artery spasm. In addition, - -~ asserted
that the Petitioner’s reports will offer useful guidelines to physicians faced with 51m11ar medical
cases. While the record reflects that the aforementioned case reports were submitted for publication,
the evidence does not show that they had been published at the time of filing the Form I-140 on June
18, 2015, or that his findings had drawn the interest of relevant individuals or entities prior to
publication. Eligibility must be established at the time of filing. 8 C.F.R. § 103.2(b)(1), (12).

Two references from: offer further examples of the Petitioner’s research that was published
or presented after the p n’s filing date. For instance, . professor and chief of
cardiology, indicated that the Petitioner recently performed a study that examined “the mortality and
cost of hospitalized patients with acute and chronic diastolic heart failure in the Umted States

Additionally, the response to our RFE 1ncludes a March 2017 letter from ' sl

thls prong to his proposed research.
7 The Petitioner’s rresearch was presented at the
(2012).
* According to his CV, the Petitioner presented this work at the |
o 2016,
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professor and chief of the division of cardiovascular medicine, stating that the Petitioner “recently
submitted a paper for publication to

~ letters was published or presented long after the petition was filed, it does not establish
the Pet1t1oner s eligibility at the time of ﬁlmg

Other medical faculty discussed the Petmoner s cardlovasc lar disease research With respect to the
Petltloner s study concerning S
. professor of internal med1c1ne at
that “contrary to commonly accepted assumptions,” “does not occur in females during the
last month of gestation or first few months of delivery, at it affects a wider range of patients.”
e -~ contended that the Petitioner’s work provides his “his peers with a greater
understandlng of the condition.” Furthermore associate professor of medicine
at _ stated that the Petitioner performed a study in which “he reviewed over three years of
outcomes of percutaneous coronary intervention (PCI) and concluded that “patients who had more
complex and lengthy procedures expenence more bleeding.™® . indicated that the
Petitioner’s “promising results require further study” and have * pote al” to lead to advances in
acute coronary syndrome treatment.

ndicated the Petitioner found

While we recognize that research must add information to the pool of knowledge in some way in
order to be accepted for publication, funding, or academic credit, not every individual who has
performed original research will be found to be well positioned to advance his or her proposed
research. Rather, we examine the factors set forth in Dhanasar to determine whether, for instance,
the individual’s progress towards achieving the goals of the proposed research, record of success in
similar efforts, or generation of interest among relevant parties supports such a finding. /d. at 890.
In this case, the record demonstrates that the Petitioner has conducted and published research during
his medical training. He has not shown, however, that his research has been frequently cited by
independent cardiologists or otherwise served as an impetus for progress in the field, that it has
affected clinical practice, or that it has generated substantial positive discourse in the broader
medical community. Nor does the record demonstrate another factor that renders the Petitioner well
positioned to advance his proposed endeavor. Accordingly, he has not established that he satisfies
the second prong of the Dhanasar framework.

C. Balancing Factors to Determine Waiver’s Benefit to the United States
The Petitioner asserts that it would be impractical for him “to secure a job offer or obtain a labor

certification.” He states that “[b]ecause he is engaged in a training program that does not amount to an
offer of permanent employment, he is not eligible for labor certification.” Additionally, he contends

® PCI is a live saving measure for patients with acute coronary syndrome “involving the placement of a stent in the
acutely occluded artery.”
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 that he has performed “valuable research” as part of his fellowship and that “he intends to continue this
important research that he could not otherwise complete in another position.”

While we acknowledge that the Petitioner’s participation in an interventional cardiology training
program makes obtaining a labor certification impractical at this stage of his career, he has not
demonstrated, as claimed, that he presents benefits to the United States through his proposed endeavor
that outweigh those inherent in the labor certification process. With respect to his cardiology
research, the Petitioner has not shown an urgent national interest in his own efforts, nor has he
demonstrated that he offers contributions of such value that, over all, they would benefit the nation even
~ if other qualified U.S. workers were available. In sum, the Petitioner has not demonstrated that, on
balance, it would be beneficial to the United States to waive the requirements of a job offer and thus
of a labor certification. The Petitioner therefore has not established that he meets the third prong of
the Dhanasar framework.

III. CONCLUSION
As the Petitioner has not met the requisite three prongs set forth in the Dhanasar analytical framework,
we find that he has not established eligibility for or otherwise merits a national interest waiver as a

matter of discretion.

ORDER: The appeal is dismissed.

Cite as Matter of A-R-A-A-E-, ID# 279893 (AAO May 10, 2017)

A



| P/ajﬁ( Sm.f 09

07 U.S. Cltlzenshlp Non-Precedent Decision of the

4;‘ E and Imm.lgratlon Administrative Appeals Office
7%/ Services

MATTER OF H-C-C- DATE: JULY 26, 2017
- APPEAL OF TEXAS SERVICE CENTER DECISION

PETITION: FORM I-140, IMMIGRANT PETITION FOR ALIEN WORKER

The Petitioner, a plastic surgeon, seeks second preference immigrant classification as a member of
+ the professions holding an advanced degree, as well as a national interest waiver of the job offer
requirement attached to this EB-2 classification. See Immigration and Nationality Act (the Act)
section 203(b)(2), 8 U.S.C. § 1153(b)(2). After the petitioner has established eligibility for EB-2
classification, U.S. Citizenship and Immigration Services (USCIS) may, as matter of discretion,
grant a national interest waiver if the petitioner demonstrates: (1) that the foreign national’s
proposed endeavor has both substantial merit and national importance; (2) that the foreign national is
well positioned to advance the proposed endeavor; and (3) that, on balance, it would be beneficial to
the United States to waive the requirements of a job offer and thus of a labor certification. Matter of
Dhanasar, 26 1&N Dec. 884 (AAO 2016).

The Director of the Texas Service Center denied the Form I-140, Immigrant Petition for Alien
Worker, finding that the Petitioner qualified for classification as a member of the professions
holding an advanced degree, but that he had not established that a waiver of the required job offer,
and thus of the labor certification, would be in the national interest.

On appeal, the Petitioner submits additional documentation and argues that he is eligible for a
national interest waiver due to his work aimed at developing new techniques in the areas of breast
augmentation, rhinoplasty, and ophthalmoplasty. In May 2017, we'issued a request for evidence
(RFE) asking the Petitioner to provide evidence satisfying the three-part framework set forth in
Dhanasar. In response, the Petitioner provides further evidence and contends that he is ellglble for a
national interest waiver under the Dhanasar framework.

Upon de novo review, we will dismiss the appeal.

I. LAW

To establish eligibility for a national interest waiver, a petitioner must first demonstrate qualification
for the underlying EB-2 visa classification, as either an advanced degree professional or an
individual of exceptional ability in the sciences, arts, or business. Because this classification
requires that the individual’s services be sought by a U.S. employer, a separate showing is required
to establish that a waiver of the job offer requirement is in the national interest.
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Section 203(b) of the Act sets out this sequential framework:

(2) Aliens who are members of the professions holding advanced degrees or aliens of
exceptional ability. —

(A) In general. — Visas shall be made available . . . to qualified immigrants who
are members of the professions holding advanced degrees or their equivalent
or who because of their exceptional ability in the sciences, arts, or business,
will substantially benefit prospectively the national economy, cultural or
educational interests, or welfare of the United States, and whose services in
the sciences, arts, professions, or business are sought by an employer in the
United States.

(B) Waiver of job offer -

(i) National interest' waiver. . . . [T]he Attorney General may, when the
Attorney General deems it to be in the national interest, waive the
requirements of subparagraph (A) that an alien’s services in the sciences, arts,
professions, or business be sought by an employer in the United States.

While neither the statute nor the pertinent regulations define the term “national interest,” we recently
~ set forth a new framework for adjudicating national interest waiver petitions. See Dhanasar, 26 I&N
Dec. 884." Dhanasar states that after EB-2 eligibility has been established, USCIS may, as a matter
of discretion, grant a national interest waiver when the below prongs are met.

The first prong, substantial merit and national importance, focuses on the specific endeavor that the
foreign national proposes to undertake. The endeavor’s merit may be demonstrated in a range of
areas such as business, entrepreneurialism, science, technology, culture, health, or education. In
determining whether the proposed endeavor has national importance, we consider its potential
prospective impact.

The second prong shifts the focus from the proposed endeavor to the foreign national. To determine
whether he or she is well positioned to advance the proposed endeavor, we consider factors
including, but not limited to: the individual’s education, skills, knowledge and record of success in
related or similar efforts; a model or plan for future activities; any progress towards achieving the
proposed endeavor; and the interest of potential customers, users, investors, or other relevant entities
or individuals. "

The third prong requires the petitioner to demonstrate that, on balance, it would be beneficial to the
" United States to waive the requirements of a job offer and thus of a labor certification. In

" In announcing this new framework, we vacated our prior precedent decision, Matrer of New York State Department of

Transportation, 22 1&N Dec. 215 (Act. Assoc. Comm’r 1998) (NYSDOT).
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performing this analysis, USCIS may evaluate factors such as: whether, in light of the nature of the
foreign national’s qualifications or the proposed endeavor, it would be impractical either for the
foreign national to secure a job offer or for the petitioner to obtain a labor certification; whether,
even assuming that other qualified U.S. workers are available, the United States would still benefit
from the foreign national’s contributions; and whether the national interest in the foreign national’s
contributions is sufficiently urgent to warrant forgoing the labor certification process. In each case,
the factor(s) considered must, taken together, indicate that on balance, it would be beneﬁclal to the
United States to waive the requirements of a job offér and thus of a labor certification.?

II. ANALYSIS

The Dlrector found that the Petitoner qualifies as a member of the professions holdmg an advanced
degree. The sole issue to be determined is whethgr the Petitioner has established that a waiver of the
requirement of a job offer, and thus a labor certification, would be in the national interest.

The Petitioner stated that he is a “researcher in the field of cosmetic surgery” and that his “target
employment is in the field of cosmetic and reconstruction plastic surgery.” At the time of filing, he
was serving as the chief executive officer and director of the
In addition, he was working as “a visiting professor at bothff

A. Substantial Merit and National Importance of the Proposed Endeavor

The Petitioner indicates that he seeks to perform plastic surgery procedures on U.S. patients and to
share his surgical innovations with other U.S. practitioners. He states that his research “is directed
toward improving techniques and processes . . . in not only cosmetic plastic surgery cases, but in
medically necessary cases,” The Petitioner further attests that his “achievements in research advance
broad interests related to the application of plastic surgery techniques.” He also contends that his
innovative methods “are helping to improve not only cosimetic but reconstructive plastic surgery
techniques, as well as minimize suffering from these techniques.” We find that the Petitioner’s
proposed work assisting patients as a clinician and researcher in plastic surgery has substantial merit.

To evaluate whether the Petitioner’s work satisfies the national importance requirement, we
requested evidence documenting the “potential prospective impact” of his work. In response, he
maintains that “he will continue to make major innovations and improvements to the [plastic
surgery] field in the U.S.” His response includes a “Personal Statement” addressing his “future
research plans™ involving studies and research concerning facial cosmetic surgery. In addition, the
Petitioner provides letters from surgical faculty discussing his proposed research aimed at plastic

2 See Dhanasar, 26 1&N Dec. at 888-91, for elaboration on th
’ The Petitioner provided graduation certificates from the stating that he
received a Master of Medicine (1996) and a Doctor of Phllosophy (2000). In response to our RFE, he offers an academic
credentials evaluation indicating that his degrees are “the equivalent of a Master of Science degree in Medical Science
and a Doctor of Philosophy degree in Anatomy from an accredited institution of higher education in the United States.”
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surgery 1mprovements and its potential benefit to our nation’s healthcare system. For example,
an assocnate professor in the department of plastic and reconstructive surgery at
N : : in Korea, asserted that the Petitioner’s innovative surgical
techniques * wrll brmg s1gmﬁcant rehef to many American patients.” The record establishes that the
proposed benefit of his research has broader implications, as the results are disseminated to others in
the field through medical journals and conferences. Accordingly, we find the evidence sufficient to
demonstrate that the Petitioner’s proposed research to improve plastic surgery techniques is of
national importance. As the Petitioner has documented both the substantial merit and national
importance of his proposed research, he meets the first prong of the Dhanasar framework. 4

B. Well Positioned to Advance the Proposed Endeavor
The second prong shifts the focus from the proposed endeavor to the Petitioner’s qualrﬁcatlons 3
The Petrtloner submrtted documentatlon of hrs published work, membership in the . [

i o medical certifications, appreciation awards and
academic credentlals He also offered reference letters from four colleagues in Korea discussing his
surgical experience and research projects. In response to our RFE, the Petitioner provided an
academic credentials evaluation, additional professional memberships, a photograph from a
conference presentation, and another reference letter.

The Petitioner maintains that his work “has already resulted in several major contributions that have
significantly benefited his field” and “has already had a significant impact that has benefited
numerous facets of his industry.” In letters supporting the petition, surgrcal faculty discussed the
Petitioner’s development of several plastic surgery methods For example professor in the
department of plastic and reconstructive surgeryat = . . = in Korea,
indicated that the Petitioner “developed a brilliant new method of breast augmentation surgery” that
involves “inserting an endoscope through the navel and inserting breast prostheses.”
noted that the advantages of the Petitioner’s method include no outward scarrrng and ehmmatmg the
need for insertion of a suction pipe during surgery. In addition, ~ director of the
f" in Korea, explained that the Petitioner “developed a new technique of breast
augmentation” involving transplantation of analogous fat tissue to the breast, instead of using
common method of inserting breast implant.” . - asserted that this technique offers advantages
such as speedy surgery and painless recovery The record does not include supporting
documentation to establish that the Petitioner was responsible for developing the claimed techniques.

Y

* Unlike his proposed research, the Petitioner has not established that his clinical work would impact the plastic surgery
field and healthcare industry more broadly, as opposed to being limited to the patients he serves. Accordingly, without
sufficient documentary evidence of its broader impact, the Petitioner’s clinical work as a plastic surgeon does not alone
meet the “national importance” element of the first prong of the Dhanasar framework. Similarly, in Dhanasar, we
determined that the petitioner’s teaching activities did not rise to the level of having national importance because they
would not impact his field more broadly. /d. at 893.
* As noted above, the Petitioner has not demonstrated that his proposed clinical activities as a plastic surgeon meet the
“national importance” element of the Dhanasar framework’s first prong. Accordingly, we will limit our analysrs under
this prong to his proposed research.
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Regardless, while . = . claimed that the Petmoner s methods will encourage
American patlents to undergo mammop asty, they did not offer specific examples of how his
techniques have generated positive interest among relevant parties, have been implemented in other
surgical clinics, or otherwise reflect a record of success in his area of research.

fessor in the department of plastic and reconstructive surgery at

~ in Korea, stated that the Petitioner has “been practicing
ophthalmoplasty t.roug a new method ‘shorteni f aponeurosis of levator muscle’ on the basis
of his extensive experience in ptosis surgery.” . added that this method avoids scarring,
offers a natural look, does not require a thigh muscle autograﬁ procedure, and prevents movement
disorder of the lower body. He did not identify any surgical centers that have adopted the technique
nor does the record include supporting evidence to demonstrate that the Petitioner developed it.
' an associate professor in the department of biomedical engineering at
‘ contends that the Petitioner “is an outstanding surgeon who has extensive
surglcal experlences” and that “his plastic and reconstructive surgery may affect the U.S. commerce
[sic] significantly.”

Furthermore :

The record demonstrates that the Petitioner has conducted, published, and presented research during
his medical career. While we recognize that research must add information to the pool of knowledge
in some way in order to be accepted for publication, presentation, funding, or academic credit, not
every individual who has performed original research will be found to be well positioned to advance
his or her proposed research. Rather, we examine the factors set forth in Dhanasar to determine
whether, for instance, the individual’s progress towards achieving the goals of the proposed research,
record of success in similar efforts, or generation of interest among relevant parties supports such a
finding. Id. at 890. The Petitioner has not shown that his plastic surgery research has been
frequently cited by other medical professionals or otherwise served as an impetus for progress in the
field, that it has affected clinical practice, or that it has generated substantial positive discourse in the
broader medical community. Nor does the evidence otherwise demonstrate that his work otherwise
constitutes a record of success in his area of research. :

With respect to the Petitioner’s professional memberships, his response to our RFE includes a
certificate from the reflecting that he became an
international member in March 2015 In addmon he prov1des documentatlon of his 2016
membership in the, e - Lastly, he offers a
photograph reﬂectmg that he presented his work at a 1 meetmg in 2016 However, the
Petitioner has not documented the reputation of the aforementioned societies or offered other
evidence demonstrating that his memberships render him well positioned to advance his proposed
research endeavor. Further, he has not demonstrated that his memberships required a record of
success in his field, that his _ presentation garnered substantial interest, or that he is otherwise
well positioned to advance plas ic surgery research.

Finally, we note that the Petitioner has not offered sufficient information or evidence regarding how he
- is positioned to carry out and fund his proposed research in the United States. As the Petitioner is
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applying for a waiver of the job offer requirement, he need not have a job offer from a specific
employer. However, information about the nature of the proposed endeavor, such as the capacity in
which he will work, is necessary for us to evaluate whether the Petitioner is well positioned to advance
the endeavor. »

In sum, the Petitioner has not demonstrated a record of success or progress in his field, or a degree of
interest in his work from relevant parties, that rise to the level of rendering him well positioned to
advance his proposed endeavor of improving cosmetic and reconstructive plastic surgery techniques.
As the record is insufficient to demonstrate that the Petitioner is well positioned to advance his
proposed endeavor, he has not established that he satisfies the second prong of the Dhanasar
framework.

C. Balancing Factors to Determine Waiver’s Benefit to the United States

As explained above, the third prong requires the petitioner to demonstrate that, on balance, it would
be beneficial to the United States to waive the requirements of a job offer and thus of a labor
certification. Here, the Petitioner claims that he is eligible for a waiver due to accomplishments that
are greater than those of his peers. However, as the Petitioner has not established that he is well
positioned to advance his proposed endeavor as required by the second prong of the Dhanasar
framework, he is not eligible for a national interest waiver and further discussion of the balancmg
factors under the third prong would serve no meaningful purpose.

1ll. CONCLUSION
As the Petitioner has not met the requisite three prongs set forth in the Dhanasar analytical framework,
we find that he has not established eligibility for or otherwise merits a national interest waiver as a

matter of discretion.

ORDER: The appeal is dismissed.

Cite as Matter of H-C-C-, ID# 433104 (AAO July 26,2017)
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The Petitioner, a forensic scientist, seeks second preference immigrant classification as a member of
the professions holding an advanced degree, as well as a national interest waiver of the job offer
requirement attached to this EB-2 classification. See Immigration and Nationality Act (the Act)
section 203(b)(2), 8 U.S.C. § 1153(b)(2)." After the petitioner has established eligibility for EB-2
classification, U.S. Citizenship and Immigration Services (USCIS) may, as matter of discretion,
grant a national interest waiver if the petitioner demonstrates: (1) that the foreign national’s proposed
endeavor has both substantial merit and national importance; (2) that the foreign national is well
positioned to advance the proposed endeavor; and (3) that, on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification. Matter of
Dhanasar, 26 1&N Dec. 884 (AAO 2016).

The Director of the Texas Service Center denied the Form I-140, Immigrant Petition for Alien
Worker, finding that the Petitioner qualified for classification as a member of the professions
holding an advanced degree, but that she had not established that a waiver of the required job offer,
and thus of the labor certification, would be in the national interest.

On appeal, the Petitioner submits additional documentation and argues that she is eligible for a
national interest waiver due to her work as a forensic scientist. In May 2017, we issued a request for
evidence (RFE) asking the Petitioner to provide evidence satisfying the three-part framework set
forth in Dhanasar. She responded to the RFE and provided additional evidence.

Upon de novo review, we will dismiss the appeal.
I. LAW

To establish eligibility for a national interest waiver, a petitioner must first demonstrate qualification
for the underlying EB-2 visa classification, as either an advanced degree professional or an
individual of exceptional ability in the sciences, arts, or business. Because this classification
requires that the individual’s services be sought by a U.S. employer, a separate showing is required
to establish that a waiver of the job offer requirement is in the national interest.
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Section 203(b) of the Act sets out this sequential framework:

(2) Aliens who are members of the professions holding advanced degrees or aliens of
exceptional ability. —

(A) In general. — Visas shall be made available . . . to qualified immigrants who
are members of the professions holding advanced degrees or their equivalent
or who because of their exceptional ability in the sciences, arts, or business,
will substantially benefit prospectively the national economy, cultural or
educational interests, or welfare of the United States, and whose services in
the sciences, arts, professions, or business are sought by an employer in the
United States.

(B) Watver of job offer —

(1) National interest waiver. . . . [T]he Attorney General may, when the
Attorney General deems it to be in the national interest, waive the
requirements of subparagraph (A) that an alien’s services in the sciences, arts,
professions, or business be sought by an employer in the United States.

While neither the statute nor the pertinent regulations define the term “national interest,” we recently
set forth 3 new framework for adjudicating national interest waiver petitions. See Dhanasar, 26 I&N
Dec. 884." Dhanasar states that after EB-2 eligibility has been established, USCIS may, as a matter
of discretion, grant a national interest waiver when the below prongs are met.

The first prong, substantial merit and national 1mportance, focuses on the spec1ﬁc endeavor that the
~ foreign national proposes to undertake. The endeavor’s merit may be demonstrated in a range of
areas such as business, entrepreneurialism, science, technology, culture, health, or education. In
determining whether the proposed endeavor has national 1mportance, we consider its potential
prospective impact.

The second prong shifts the focus from the proposed endeavor to the foreign national. To determine
whether he or she is well positioned to advance the proposed endeavor, we consider factors
including, but not limited to: the individual’s education, skills, knowledge and record of success in
related or similar efforts; a model or plan for future activities; any progress towards achieving the
proposed endeavor; and the interest of potential customers, users, investors, or other relevant entities
or individuals.

The third prong requires the petitioner to demonstrate that, on balancé, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification. In

" In announcing this new framework, we vacated our prior precedent decision, Matter of New York State Department of
Transportation, 22 1&N Dec. 215 (Act. Assoc. Comm’r 1998) (NYSDOT).
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performing this anélysis, USCIS may evaluate factors such as: whether, in light of the nature of the
foreign national’s qualifications or the proposed endeavor, it would be impractical either for the
foreign national to secure a job offer or for the petitioner to obtain a labor certification; whether,
even assuming that other qualified U.S. workers are available, the United States would still benefit
from the foreign national’s contributions; and whether the national interest in the foreign national’s
contributions is sufficiently urgent to warrant forgoing the labor certification process. In each case,
the factor(s) considered must, taken together indicate that on balance, it would be beneﬁmal to the
United States to waive the requirements of a job offer and thus of a labor certification.”

IL ANALYSIS

The Director found that the Petitoner qualifies as a member of the professions holding an advanced
degree.3 The sole issue to be determined is whether the Petitioner has established that a waiver of the
requirement of a job offer, and thus a labor certification, would be in the national interest.

the Petitioner was employed as a forensic DNA analyst by . -
' a full-service crime laboratory She explained that the lab specrahzes in
orensic DNA ana ysis for law enforcement agencies, attorneys, and government forensic labs in
Florida and around the world. Her duties include conducting preliminary testing, preparing evidence
items for analysis, and conducting relevant procedures for the purpose of solving crimes.

At the time of filin

In April 2017, we issued an RFE seeking, in part, additional ¢vidence and information regarding the
Petitioner’s proposed endeavor in the United States. Specifically, we asked the Petitioner to clarify
her plans for future work in the field, particularly as it relates to her work as a forensic scientist
and/or researcher. In response, the Petitioner offers a personal statemient that is dated and srgned
under penalty of perjury. With respect to the nature of her proposed endeavor, she states, * :
would like to continue my employment as a Forensic DNA analyst at their Forensic Laboratory and
if my green card status is approved I plan to continue my employment with them.”™ She also
explains that she is not “concentrating on furthermg her prior research because her ‘practical skills
are much more needed in the U.S. as a Forensic DNA Analyst than as a researcher.”

lz See Dhanasar, 26 1&N Dec. at 888-91, for elaboration on these three prongs.
* The record includes evidence that m “August 2011, the Petitioner earned a Master of Science degree in forensic science

* As the Petitioner is applying for a waiver of the job offer requirement, it is not necessary for her to have a job offer
from a specific employer. However, we will consider information about this prospective position to illustrate the
capac:ty in which she intends to work.

% Also in response to our RF which she states that the Petitioner intends to “continue her
research in association wit . Counsel does not provide details as to how she intends to
continue her research or the percentage of her time she intends to devote to such activities and-her comments conflict
with the personal statement offered by the Petitioner. Assertions of counsel do not constitute evidence. Matter of
Obaigbena, 19 1&N Dec. 533, 534 n.2 (BIA 1988) (citing Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (B1A
1980)). Counsel’s statements must be substantiated in the record with independent evidence, which may include affidavits
and declarations. As such, we will evaluate the national importance of the Petitioner’s proposed endeavor working as a
forensic scientist in a laboratory setting, as she described in her sworn statement.
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A. Substantial Merit and National Importance of the Proposed Endeavor

The Petitioner maintains that her proposed endeavor of testing and analyzing DNA evidence assists
law enforcement officials m solving crimes including homicide and sexual assault, and that her
proposed work at **:77 - benefits law enforcement agencies and government forensic labs
throughout the Umted States In support of the Petitioner’s ehglblhty, - chief forensic
officer with : in Jama ca, noted that her work
performing DNA analy31s has assnsted govemment agencies by “solving crimes, providing justice to
victims, and exonerating innocent individuals.” Accordingly, we find that the Petitioner’s proposed
work as a forensic scientist has substantial merit.

To evaluate whether the Petitioner’s work satisfies the national importance requirement, we
requested evidence documenting the “potential prospective impact” of her work. The Petitioner’s
response has not offered sufficient evidence demonstrating that her proposed endeavor is of national
importance. While she contends that her role providing DNA analysis to
interests of solving crime, she has not offered support for the claim that her individual work would
have national implications. She also asserts that her endeavor is of national importance because she
will not be limited to one geographic area because - performs DNA analysis for law
enforcement agencies, attorneys, and government forensw labs located in Florida and throughout the
United States. However, the geographic diversity of her clientele does not, by itself, establish that
her work stands to impact the broader field or otherwise have 1mphcat10ns rising to the level of
national importance,

Additionally, the Petitioner asserts that her work is of national importance because it aims to reduce
a backlog of DNA samples awaiting testing in criminal proceedings. She provides copies of several
research reports from the Department of Justice outlining DNA evidence backlogs and discussing
initiatives to increase the capacity of public crime labs, but she does not explain how her DNA
analysis work stands to eliminate these accumulations. The Petitioner has not offered sufficient
evidence to demonstrate that her prospective role as forensic scientist with | as implications
beyond her laboratory and its clients at a level sufficient to demonstrate the national importance of
her endeavor.’ For example, she does not show that the specific work she proposes to undertake
offers original innovations that contribute to advancements in DNA analysis, or otherwise has
broader implications in the field of forensic science. As the Petitioner has not established that her
endeavor’s. prospective impact supports a finding of national importance, she has not met the first
prong of the Dhanasar framework.

® In Dhanasar, we determined that the petitioner’s teaching activities did not rise to the level of having national
importance because they would not impact his field more broadly. /4. at 893, Similarly, while the Petitioner emphasizes
the national need for DNA sample backlog reduction, she has not demonstrated that her proposed work performing DNA
analysis in a private lab necessarily equates to a broader impact on the forensic science field.
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B. Well Positioned to Advance the Proposed Endeavor

The second prong shifts the focus from the proposed endeavor to the Petltloner s qualifications. In
response to our RFE, she provides evidence of her membership in the :

L ~and her prior experience analyzing DNA samples for the L
L n Jamaica. She provides a copy of the ‘membershlp
requlrements and claims that her selection as a member in this organization reflects a level of expertise
that renders her well positioned to advance the proposed endeavor. The requirements state that
associate member status, in part, is granted to individuals who have made a significant contribution to
the literature of forensic sciences or advanced the cause in some other significant manner. The
Petitioner’s recognition and acceptance by is reflective of her position as an experienced forensic
scientist and DNA analyst.

Regarding her prior experience, the Petitioner indicates that she has worked on a variety of case types
ranging from property crimes to sexual assault and murder, analyzing over 5,000 DNA samples over the
course of her career. She further maintains that she specializes in using Y-STR analysis for sexual
assault cases where the amount of female DNA would normally suppress any potential male DNA in
a sample, along with mini-STR analysis used to obtain full profiles on contact DNA including low-
level and degraded samples, spent shell casings, bones, and cold cases.

The record contains several reference letters attes ing th
expert in forensic DNA typing. For example, =
forensic science programat, =+ = |
justice by working on hundreds of ca;
. assistant director of the _ comments that the
Petitioner is a “seasoned professional with advanced skills.” As such, we find that the Petitioner has
provided evidence that she is well positioned to advance her proposed endeavor of conducting DNA
analysis and find that she satisfies the second prong of the Dhanasar framework.’

the Petitioner is a skilled analyst and
a professor and director of the
writes that the Petitioner has ¢helped to serve

C. Balancing Factors to Determine Waiver’s Benefit to the United States

As explained above, the third prong requires the petitioner to demonstrate that, on balance, it would
be beneficial to the United States to waive the requirements of a job offer and thus of a labor
certification. Here, the Petitioner claims that she is eligible for a waiver due to the shortage of
qualified forensic scientists able to analyze a growing backlog of DNA samples in jurisdictions
throughout Florida and the United States. She notes that recent changes in Florida criminal statutes
require expedited processing of DNA samples in sexual assault cases.

7 The record includes' letters of support from colleagues discussing the Petitioner’s research in the area of forensic
science and DNA analysis. However, we will not evaluate whether the Petitioner is well positioned to conduct such
research because, as noted above, she indicates in response to our RFE he does not intend to further her research
activities and aims to focus exclusively on analyzing DNA samples at




Matter of M-R-W-

However, as the Petitioner has not established that her proposed endeavor is of national importance
as required by the first prong of the Dhanasar framework, she is not eligible for a national interest
waiver and further discussion of the balancing factors under the third prong would serve no
meaningful purpose. '

III. CONCLUSION
As the Petitioner has not met the requisite three prongs set forth in the Dhanasar analytical framework,

we find that she has not established eligibility for or otherwise merits a national interest waiver as a
matter of discretion.

" ORDER: The appeal is dismissed.

Cite as Matter of M-R-W-, ID# 421383 (AAO July 13, 2017)
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PETITION: FORM I-140, IMMIGRANT PETITION FOR ALIEN WORKER

The Petitioner, an automation and optimization supervisor for business applications and processes,
seeks second preference immigrant classification as a member of the professions holding an
advanced degree, as well as a national interest waiver of the job offer requirement attached to this
EB-2 classification. See Immigration and Nationality Act (the Act) section 203(b)(2), 8 U.S.C.
§ 1153(b)(2). After the petitioner has established eligibility for EB-2 classification, U.S. Citizenship
and Immigration Services (USCIS) may, as matter. of discretion, grant a national interest waiver if
the petitioner demonstrates: (1) that the foreign national’s proposed endeavor has both substantial
merit and national importance; (2) that the foreign national is well positioned to advance the
proposed endeavor; and (3) that, on balance, it would be beneficial to the United States to waive the
requirements of a job offer and thus of a labor certification. Matter of Dhanasar, 26 1&N Dec. 884
(AAO 2016).

The Director of the Texas Service Center denied the Form 1-140, Immigrant Petition for Alien
Worker, finding that the Petitioner qualified for classification as a member of the professions
holding an advanced degree, but that he had not established that a waiver of a job offer, and thus of a
labor certification, would be in the national interest. The matter is now before us on appeal.

In March 2017, we issued a request for evidence (RFE) asking the Petitioner to provide evidence
satisfying the three-part framework set forth in Dhanasar. In response, the Petitioner submits
additional documentation and contends that he is eligible for a national interest waiver under the
Dhanasar framework.

Upon de novo review, we will dismiss the appeal.

I. LAW

To establish eligibility for a national interest waiver, a petitioner must first demonstrate qualification
for the underlying EB-2 visa classification, as either an advanced degree professional or an
individual of exceptional ability in the sciences, arts, or business. Because this classification
requires that the individual’s services be sought by a U.S. employer, a separate showing is requlred
to establish that a waiver of the job offer requirement is in the national interest.
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Section 203(b) of the Act sets out this sequential framework:

(2) Aliens who are members of the professions holding advanced degrees or aliens of
exceptional ability. — .

(A) In general. — Visas shall be made available . . . to qualified immigrants who
are members of the professions holding advanced degrees-or their equivalent
or who because of their exceptional ability in the sciences, arts, or business,
will substantially benefit prospectively the national economy, cultural or
educational interests, or welfare of the United States, and whose services in
the sciences, arts, professions, or business are sought by an employer in the
United States.

(B) Waiver of job offer —

(i) National interest waiver. . . . [T]he Attorney General may; when the
Attorney General deems it to be in the national interest, waive the
requirements of subparagraph (A) that an alien’s services in the sciences,
arts, professions, or business be sought by an employer in the United
States.

While neither the statute nor the pertinent regulations define the term “national interest,” we recently
set forth a new framework for adjudicating national interest waiver petitions. See Dhanasar, 26 I&N
Dec. 884." Dhanasar clarifies that, after EB-2 eligibility as an advanced degree professional or
individual of exceptional ability has been established, USCIS may grant a national interest waiver if
the petitioner demonstrates by a preponderance of the evidence: (1) that the foreign national’s
proposed endeavor has both substantial merit and national importance; (2) that the foreign national is
well positioned to advance the proposed endeavor; and (3) that, on balance, it would be beneficial to
the United States to waive the requirements of a job offer and thus of a labor certification. If these
three elements are satisfied, USCIS may approve the national interest waiver as a matter of
discretion.

The first prong, substantial merit and national importance, focuses on the specific endeavor that the
foreign national proposes to undertake. The endeavor’s merit may be demonstrated in a range of
areas such as business, éntrepreneurialism, science, technology, culture, health, or education. In
determining whether the proposed endeavor has national importance, we consider its potential
prospective impact.

The second prong shifts the focus from the proposed endeavor to the foreign national. To determine
whether he or she is well positioned to advance the proposed endeavor, we consider factors

" In announcing this new framework, we vacated our prior precedent decision, Matter of New York State Department of
Transportation, 22 1&N Dec. 215 (Act. Assoc. Comm’r 1998) (NYSDOT).
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including, but not limited to: the individual’s education, skills, knowledge and record of success in
related or similar efforts; a model or plan for future activities; any progress towards achieving the
proposed endeavor; and the interest of potential customers, users, investors, or other relevant entities
or individuals.

The third prong requires the petitioner to demonstrate that, on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification. In
performing this analysis, USCIS may evaluate factors such as: whether, in light of the nature of the
foreign national’s qualifications or the proposed endeavor, it would be impractical either for the
foreign national to secure a job offer or for the petitioner to obtain a labor certification; whether,
even assuming that other qualified U.S. workers are available, the United States would still benefit
from the foreign national’s contributions; and whether the national interest in the foreign national’s
contributions is sufficiently urgent to warrant forgoing the labor certification process. In each case,
the factor(s) considered must, taken together, indicate that on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification.’

II. ANALYSIS
.The Director found that the Petitoner 'qnaliﬁes as a member of the professions holding an advanced
degree. The sole issue to be determined is whether the Petitioner has established that a waiver of the
requlrement of a job offer, and thus a labor certification, would be in the national interest.

A. Substantlal Merit and National Importance of the Proposed Endeavor

d hi

At the time of filing, the Petitioner id

ndeavor as global systems, applications, and
products (SAP) project management for “and his job title as “Project Manager for the
Cost to Serve (CTS) project for " His responsibilities included “the
analysis, design, and construction of SAP solutions for CTS though collaborating with the business
process manager and IT [information technology] architects to define processes and ensure that the
defined requirements are designed, developed, tested and implemented in accordance with
- ... global IT standards and corporate vision.’

Our RFE asked the Petitioner to provide updated information and evidence regarding his
employment and hlS plans for future work. In response, the Petitioner states that in 2016 he * Ieft
P ' . to join the Testing Enterprise Services Team (TEST) at. e
e s as an automation and optimization supervxsor He mdlcates that hlS current
responSIbllmes include “supervising all efforts to automate and optimize = = business
applications and processes, including the development of tests, standards, and best practlces to

* See Dhanasar, 26 1&N Dec. at 888-91, for elaboration on these three prongs. _

3 As the Petitioner is applying for a waiver of the job offer requirément, it is not necessary for him to have a job offer
from a specific employer. However, we will consider information about this prospective position to illustrate the
capacity in which he intends to work.
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support the executlon of automation and optimization.” The Petitioner submxts an April 2017 letter
from TEST manager at - that he performs

“a key role in the organization’s endeavor to integrate, build, and test . . | global business
applications to increase cohesion and automation across all platforms.”” In addition, Ms.
contends that although the Petitioner’s “title has changed, he continues to deliver the values of global
SAP project management, and is in fact even better positi contribute to the endeavor as a
provider due to his extensive knowledge and insight of . . processes and requirements
from a customer perspective.” Similarly, the Petiti ains that despite his new job title, “the
objective of [his] endeavor is still to improve ‘global operations through developing
processes that optimize data and enable test automation to ensure software solutions provide
sustainable benefits to the operating organizations.”

The Petitioner provided studies and online information indicating that effective SAP management
drives efficiency, generates cost savings, and improves operational performance. Furthermore, the
record includes letters of support from the Petitioner’s current and former colleagues attesting to the
benefits of SAP project management. For example, _ managing partner at a data
engineering and business management consultant company, asserted that “research and practice
repeatedly show that proper management of SAP can lead to considerable cost savings, reduced risk,
and enhanced data insight, while improving service quality, efficiency and compliance.” We find that
the Petitioner’s proposed work as an automation and optimization supervisor, which helps
. identify and execute its enterprise resource planning (ERP) needs, has substantial merit.

To evaluate whether the Petitioner’s work satisfies the national importance requirement, we
requested evidence documenting the “potential prospective impact” of his work. The Petitioner’s
~ response states that * .. . 1s the Umted States top tax payer and investor, and SAP projects
have played a strategic role in ..~ business success.” We note, however, that the
Petitioner has not offered sufficient evndence to demonstrate his proposed work at
implications beyond the company at a level sufficient to demonstrate the national 1mportance of his
endeavor. In Dhanasar, we determined that the petitioner’s teaching activities did not rise to the
level of having national importance because they would not 1mpact hlS ﬁeld more broadly. Id. at
893. While the Petitioner emphasizes the size and scope of 5 - business operations, tax
payments, and investments, he has not demonstrated that his pamcular work for this single company
and its SAP projects stands to have a broader impact on the IT field, petroleum industry, or U.S.
economy.

Citing a phrase from Dhanasar, the Petitioner contends that because his endeavor offers “substantial
positive economic effects,” it “may well be understood to have national importance.” Id. at 890.°

* Specifically, Ms. - notes that the Petitioner is responsible for creating all test automation, defining the
automated/regression testing approach, integrating automation tools with test management tools, testing change
management/optimization, supervising staff, providing opportunities to gain expertise with testing tools, and managing a
two million dollar project to transform testing practices through automation.

A complete reading of our description of national importance in Dhanasar indicates that “we look for broader
implications” in considering an endeavor’s potential prospective impact, and that “substantial positive economic effects”
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While the Petitioner notes that . . paid $27.3 billion in U.S. income taxes and distributed
$145 billion to its shareholders, the scope of his employer’s business activities alone is not sufficient
to demonstrate his proposed endeavor’s national importance. Rather, we must examine the
prospective impact of the Petitioner’s specific endeavor rather than the scale of the company’s entire
operatlons In that regard, Ms asserts that the Petitioner’s SAP project offers “potential
savings that are expected to be between $2M and $5M per annum.” Th no indication, however,
that the economic benefits of his proposed work extend beyond nd its operations at a
level sufficient to demonstrate the national importance of his endeavor.

The Petitioner also refers to our recent non-precedent decision concerning a metallurgical engineer
whose proposed endeavor was found to have national importance. Matter of F-E-, ID# 46885 (AAO
Mar. 20, 2017). This decision was not published as a precedent and therefore does not bind USCIS
officers in future adjudications. See 8 C.F.R. § 103.3(c). Non-precedent decisions apply existing law
and policy to the specific facts of the individual case, and may be distinguishable based on the evidence
in the record of proceedings, the issues considered, and applicable law and policy. Moreover, our
national importance ﬁndmg in Matter of F-E- is significantly discernable from the present matter. For
example, the petitioner in the cited matter showed how his “work improves mining processes,
advances metallurgical research, and ameliorates critical environmental problems.” Specifically, he
pointed to his development of a novel method to utilize activated carbon to reduce yield losses
during the extraction of gold” and “his identification of the effects of carbon particle size and
magnetic activated carbon.” Because the petitioner’s proposed endeavor involved “developing safer
and more productive mining processes” and offered environmental consequences reaching “beyond his
employer to affect the mining industry more broadly,” we found the record sufficiently established that
his proposed endeavor was of national importance.

In the present matter, the record does not sufficiently demonstrate that the Petitioner’s software
testing and SAP projects stand to impact his industry, field, or the nation’s economy more broadly.
As the Petitioner has not established that his endeavor’s prospective impact supports a finding of
national importance, he has not met the first prong of the Dhanasar framework.

B. Well Positioned to Advance the Proposed Endeavor

The second prong shifts the focus from the proposed endeavor to the Petitioner’s qualifications. Our
RFE requested the Petitioner to submit documentation showing that he is well positioned to advance
his proposed endeavor. In response, he provides the aforementioned letter from Ms.
discussing his business knowledge, IT expertise, and work on various SAP projects at: 4
The Petitioner also offers emails showing his participation in “Max Attention Work Stream
meetings. As discussed below, we find that the Petitioner’s past experience as a SAP project manager
renders him well positioned to advance his proposed endeavor.

may qualify as such. /d. at 889-90.
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Several of the letters submltted w1th the initial ﬁlmg attest that the Petitioner has played a role in
vanous IT prOJCCtS for. - For example, , a process improvement advisor and
consultant descrlbed the Petitioner’s work as data architect for fuels marketing for
; the company’s SAP ERP version of business management software used in its
downstream business. Mr. - - noted that the Petitioner increased effectiveness of operational
and controls reports, led the de51gn and use of a data management issue log, implemented an access
database tool, improved customer master data preparation and loading processes, aligned project
resources on common dual maintenance plans, and introduced a customer master field tracker.

In addition, , - a global strategy program manager with
the Petmoner worked as the Cost to Serve (CTS) SAP project manager for ,
tated that the Petitioner was charged with dehvcrmg ‘strategic SAP enhancements i in
response to business requirements” and that his responsibilities involved “the analysis, design, and
construction of SAP solutions for the project.” Furthermore, Mr. oted that the Petitioner
leveraged “in-depth knowledge of proprietary IT practices and expertise of the
company’s SAP project methodologies to reach significance milestones in the project.”

indicated that

The evidence discussed above is sufficient to demonstrate that the Petitioner is well posmoned to
advance his proposed endeavor of SAP prolect ‘management for i
efforts to automate and optimize the company’s business applications and processes. Accordingly,
he has established that he satisfies the second prong of the Dhanasar framework.

C. Balancing Factors to Determine Waiver’s Benefit to the United States

The Petitioner ‘asserts that he “possesses a rare combination of business, technical, and cultural
mtelllgence and that it would be impractical for him to obtain a labor certification. For instance, Ms.
‘ contends that because of “the institution-specific requirements of his role, it would be 1mpract1cal
for . to go through the labor certification process, especially since [the Petitioner’s] unique
experlence and 1n81ght make him significantly more impactful in this critical position that benefits the
company . S The Petitioner maintains that * ‘[rlequiring his employer to test the U.S. labor market
would deprive and hence the United States, of the full extent of the benefits of SAP
projects.”

While some of the Petitioner’s knowledge and experience may exceed the minimum requirements for
his occupation and therefore could not be easily articulated on an application for labor certification, he
has not demonstrated, as claimed, that he presents benefits to the United States through his proposed
endeavor that outweigh those inherent in the labor certification process. The Petitioner has not shown
an urgent national interest in proposed work, nor has he demonstrated that he offers contributions of
such value that, over all, they would benefit the nation even if other qualified U.S. workers were

® The labor certification process is designed to certify that a foreign worker will not displace nor adversely affect the
wages and working conditions of U.S. workers who are similarly employed. Job requirements must adhere to what is
customarily required for the occupation in the United States and may not be tailored to the foreign worker’s
qualifications or unduly restrictive, unless adequately documented as arising from business necessity.
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available. In sum, the Petitioner has not demonstrated that, on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification. The
Petitioner therefore has not established that he meets the third prong of the Dhanasar framework.

IV. CONCLUSION
As the Petitioner has not met the requisite three prongs set forth in the Dhanasar analytical framework,
we find that he has not established eligibility for or otherwise merits a national interest waiver as a

matter of discretion.

ORDER: The appeal is dismissed.

Cite as Matter of V-A-, ID# 353734 (AAO June 14, 2017)
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“-5‘ D and Immigration Administrative Appeals Office
w75/ Services
MATTER OF J-K-S- DATE: MAY 15, 2017

APPEAL OF NEBRASKA SERVICE CENTER DECISION

PETITION: FORM [-140, IMMIGRANT PETITION FOR ALIEN WORKER

The Petitioner, a public administration policy professor and the director of a development institute in
Korea, seeks second preference immigrant classification as a member of the professions holding an
advanced degree, as well as a national interest waiver of the job offer requirement attached to this
EB-2 classification. See Immigration and Nationality Act (the Act) section 203(b)(2), 8 U.S.C.
§ 1153(b)(2). After a petitioner has established eligibility for EB-2 classification, U.S. Citizenship
and Immigration Services (USCIS) may, as matter of discretion, grant a national interest waiver if
the petitioner demonstrates: (1) that the foreign national’s proposed endeavor has both substantial
merit and national importance; (2) that the foreign national is well positioned to advance the
proposed endeavor; and (3) that, on balance, it would be beneficial to the United States to waive the
requirements of a job offer and thus of a labor certification. Matter of Dhanasar, 26 1&N Dec. 884
(AAO 2016). |

The Director of the Nebraska Service Center denied the Form 1-140, Immigrant Petition for Alien
Worker, finding that the Petitioner qualified for classification as a member of the professions
holding an advanced degree, but that he had not established that a waiver of a job offer, and thus of a
labor certification, would be in the national interest. The matter is now before us on appeal.
/ .

In February 2017, we issued a request for evidence (RFE) asking the Petitioner to provide additional
documentation of his qualifications as a member of the professions holding an advanced degree, and
evidence pertaining to his eligibility for the underlying visa classification and satisfying the three-
part framework set forth in Dhanasar. In response, the Petitioner submits additional documentation
and contends that he is eligible for a national interest waiver under the Dharasar framework.

Upon de novo review, we will dismiss the appeal.
I. LAW

To establish eligibility for a national interest waiver, a petitioner must first demonstrate qualification
for the underlying EB-2 visa classification, as either an advanced degree professional or an
individual of exceptional ability in the sciences, arts, or business. Because this classification
requires that the individual’s services be sought by a U.S. employer, a separate showing is required
to establish that a waiver of the job offer requirement is in the national interest.
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Section 203(b) of the Act sets out this sequential framework:

(2) Aliens who are members of the professions holding advanced degrees or aliens of
exceptional ability. — '

(A) In general. — Visas shall be made available . . . to qualified immigrants who
are members of the professions holding advanced degrees or their equivalent or
who because of their exceptional ability in the sciences, arts, or business, will
substantially benefit prospectively the national economy, cultural or educational
interests, or welfare of the United States, and whose services in the sciences, arts,
professions, or business are sought by an employer in the United States.

(B) Waiver of job offer —

" (i) National interest waiver. . . . the Attorney General may, when the Attorney
General deems it to be in the national interest, waive the requirements of

* subparagraph (A) that an alien’s services in the sciences, arts, professions, or
business be sought by an employer in the United States.

While neither the statute nor the pertinent regulations define the term “national interest,” we recently
set forth a new framework for adjudicating national interest waiver petitions. See Dhanasar, 26 1&N
Dec. 884." Dhanasar clarifies that, after EB-2 eligibility as an advanced degree professional or
individual of exceptional ability has been established, USCIS may grant a national interest waiver if
the petitioner demonstrates by a' preponderance of the evidence: (1) that the foreign national’s
proposed endeavor has both substantial merit and national importance; (2) that the foreign national is
well positioned to advance the proposed endeavor; and (3) that, on balance, it would be beneficial to
the United States to waive the requirements of a job offer and thus of a labor certification. If these
three elements are satisfied, USCIS may approve the national interest waiver as a matter of
discretion. '

The first prong, substantial merit and national importance, focuses on the specific endeavor that the
foreign national proposes to undertake. The endeavor’s merit may be demonstrated in a range of
areas such as business, entrepreneurialism, science, technology, culture, health, or education. In
determining whether the proposed endeavor has national importance, we consider its potential
prospective impact.

. The second prong shifts the focus from the proposed endeavor to the foreign national. To determine
whether he or she is well positioned to advance the proposed endeavor, we consider factors
including, but not limited to: the individual’s education, skills, knowledge and record of success in
related or similar efforts; a model or plan for future activities; any progress towards achieving the

4

! In announcing this new framework, we vacated our prior precedent decision, Matter of New York State Department of
Transportation, 22 1&N Dec. 215 (Act. Assoc. Comm’r 1998) (NYSDOT).
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proposed endeavor; and the interest of potential customers, users, investors, or other relevant entities
or individuals.

The third prong requires the petitioner to demonstrate that, on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification. In
performing this analysis, USCIS may evaluate factors such as: whether, in light of the nature of the
foreign national’s qualifications or the proposed endeavor, it would be impractical either for the
foreign national to secure a job offer or for the petitioner to obtain a labor certification; whether,
even assuming that other qualified U.S. workers are available, the United States would still benefit
from the foreign national’s contributions; and whether the national interest in the foreign national’s
contributions is sufficiently urgent to warrant forgoing the labor certification process. In each case,
the factor(s) considered must, taken together, indicate that on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification.?

II. ANALYSIS

A. Advanced Degree

The Petitioner previously provided “Certificate(s) of Graduation” fro
(Korea) stating that he received a Doctor of Public Administration (1998) and a Master of Publlc
Administration (1991). In response to our RFE, he offers an academic credentials evaluation indicating
that his university degrees are the “foreign equivalent” of a U.S. doctorate and a U.S. master’s degree in
public administration. See 8 C.F.R. § 204.5(k)(3)(i)(A). Accordingly, the Petitioner qualifies as a
member of the professions holding an advanced degree.

B. National Interest Waiver

The next issue to be determined is whethér the Petitioner has established that a waiver of the
requirement of a job offer, and thus a labor certification, would be in the national interest. At the
time of filing, the Petm ner was emplo d as a professor of public policy, public administration, and
social welfare at . i South Korea. Additionally, he was
serving as director o ; " an organization focused on enhancing
social systems in the reglon He stated that he is “[a} scholar, public administration figurehead, and
community developer deeply involved with the challenging and critical subject matter of social
welfare.” In Part 6 of the Form I-140, under “Basic Information about the Proposed Employment,”
the Petitioner listed a job title of “Public Administration Policy Professor,” but did not offer a further
description of his proposed work.

kthe petition,  vice chancellor of Sl
e . offered the Petitioner a professorship at his school contmgent upon hlS
obtalmng U S. lawful permanent residence. In response to the Director’s April 2016 RFE, the

? See Dhanasar, 26 1&N Dec. at 888-91, for elaboration on these three prongs. o
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Petitioner submitted a June 2016 letter from = o chief execunve officer o
a rehabilitation and assistive technology company in - Korea, mdlcatlng :
intentions to have the Petitioner assist in establishing the ﬁrst Amerlcan branch of
: The Petitioner also offered a . memorandum entitled };pomtmg an advisor and
marketxng plans to proceed with settmg up a corporation in the USA.™ In addition, the ’RFE
response included letters of support fr representatwes of :

(MlSSOUl‘l)

expressmg their interest in future collaborations with the Petitioner.
/

With respect to his intended employment in the United States, the Petitioner stated that “as depicted

in the letters submitted by potential future employers,” he would work in the following capacities:

i) administering the establishment of socially progressive programs and assisted living

. product companies in America by benefitting special needs individuals, and/or ii)
working as an instructional or academic research professor at a U.S. university within
the subject matters of social welfare, social justice, public administration, and
municipal planning.

In our RFE, we requested that the Petitioner provide “clarification as to which one or more of these
endeavors” he intended to pursue in the United States.* We further stated: “If your intention is to
follow multiple endeavors, you should provide information and evidence regarding your specific
plans for each undertaking and explain how your time will be d1v1ded among them.” Furthermore,
we asked for documentation of any progress in establishing .~ - corporate entity in the
United States and a copy of the “2016 Business Plan” that was hsted as “Attachment 1” at the
bottomofthe = memorandum.

In response, the Petitioner resubmits - June 2016 letterand the -~~~ ‘memorandum.
Additionally, he pr ides what he characterizes as a “Memorandum Att hment 12016 Business
Plan for The submitted attachment, however, 1s not -

*The - memorandum briefly references the company’s “action plan” for “setting up a local corporation” in
~ At the bottom of the memorandum, a “2016 Business Plan” is listed as “Attachment 1,” but the record did not
mclude a copy of this plan.
* As the Petitioner is applying for a waiver of the job offer requirement, he need not have a job offer from a specific
employer. Nevertheless, information about the nature of his proposed endeavor is necessary for us to determine whether
it has substantial merit and national importance.
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the intended business, such as projected staffing levéls, the nature of the services it will provide, and
the client pool it will serve.

In addmon the Petltloner s response states that he will enter into a partnershlp and collaborations
with : im0 " ito create “opportunities to educate, support, and
employ thousands of spec1al needs individuals.” The Petitioner also indicates that he will
collaborate with " of in providing educational literacy
programs, shelter, _]Ob training, med1cal care, and wheelchalrs and other aids for special needs
individuals. Lastly, as a research professor at L in Missouri, the Petitioner claims
that “he will become a valuable asset to the UanCI'SIty and . municipality.”

Despite our request for further clarification, the Petitioner does not provide sufficient information
and evidence regarding his specific plans for each undertaking, or explain how his time will be
divided among them. In Dhanasar, we held that a petitioner must identify “the specific endeavor
that the foreign national proposes to undertake.” Id. at 889. The record does not clearly explain the
Petitioner’s proposed endeavor such that we are able to determine, without additional information
and evidence, that his proposed work will have both substantial merit and national importance and
that he is well positioned to advance his proposed endeavor. Furthermore, the Petitioner has not
established that, on balance, it would be beneficial to the United States to waive the requirements of
a job offer and thus of a labor certification.

III. CONCLUSION
As the Petitioner has not met the requisite three prongs set forth in the Dhanasar analytical framework,
we find that he has not established eligibility for or otherwise merits a national interest waiver as a

matter of discretion.

ORDER: The appeal is dismissed.

Cite as Matter of J-K-S-, ID# 288787 (AAO May 15, 2017)






NIW RFE ECHO Standards

NIW RFE Standard Paragraphs:

Introduction: NIW Self-Petitioner

Reference is made to this Form 1-140, Immigrant Petition for Alien Worker, seeking
XXXInsertClassificationSnippetXXX for [[[LETTER_PETITIONER_FIRM_NAME_TX]]] (petitioner and
beneficiary), filed on his/her own behalf. The priority date for this petition is XXXDATEXXX.

The beneficiary intends to work as XXXa or anXXX XXXOCCUPATIONXXX in the field of XXXFIELDXXX.

In order to establish eligibility, the petitioner must establish that:
e The beneficiary qualifies for the requested classification; and
e Anexemption from the requirement of a job offer, and thus of a labor certification, is in the
national interest of the United States.

USCIS has designated Matter of Dhandsar, 26 |1&N Dec. 884 (AAO 2016) (“Dhanasar”) as a precedent
decision. That decision rescinded the earlier precedent decision, Matter of New York State Dep’t of
Transp. ("NYSDOT"), 22 I&N Dec. 215 (Acting Assoc. Comm’r 1998), regarding national interest waivers
under Section 203(b)(2)(B){i) of the Immigration and Nationality Act, and introduced a new three-prong
test for determining eligibility. Under Dhanasar, USCIS may grant a national interest waiver as a matter
of discretion if the petitioner demonstrates by a preponderance of the evidence that:

e The beneficiary’s proposed endeavor has both substantial merit and national importance;

e The beneficiary is well positioned to advance the proposed endeavor; and

e On balance, it would be beneficial to the United States to waive the requirements of a job offer
and thus of a labor certification.

If these three elements are satisfied, USCIS may approve the national interest waiver as a matter of
discretion.

The evidence does not establish that XXXStateWhichOfTheAbovelsNotEstablishedXXX. Therefore, USCIS
requests additional evidence.

Introduction: NIW Other Petitioner

You, [[[LETTER_PETITIONER_FIRM_NAME_TX]]] (the petitioner), filed an Immigrant Petition for Alien
Worker (Form 1-140) on [[[LETTER_CASE_RECEIPT_DT]]]. On the Form I-140, you sought to classify
[[ILETTER_BENEFICIARY_FIRST_NAME_TX]]] [[[LETTER_BENEFICIARY_LAST_NAME_TX]]] (the beneficiary)
as XXXInsertClassificationSnippetXXX. The priority date for this petition is XXXDATEXXX.



The beneficiary intends to work as XXXa or anXXX XXXOCCUPATIONXXX in the field of XXXFIELDXXX.
In order to establish eligibility, you must establish that:

e The beneficiary qualifies for the requested classification; and
~ e An exemption from the requirement of a job offer, and thus of a labor certification, is in the
national interest of the United States.

USCIS has designated Matter of Dhanasar, 26 I&N Dec. 884 (AAQ 2016) (“Dhanasar”) as a

precedent decision. That decision rescinded the earlier precedent decision, Matter of New York State
Dep’t of Transp. ("NYSDOT"), 22 I&N Dec. 215 (Acting Assoc. Comm’r 1998), regarding national interest
waivers under Section 203(b){2)(B)(i) of the Immigration and Nationality Act, and introduced a new
three-prong test for determining eligibility. Under Dhanasar, USCIS may grant a national interest waiver
as a matter of discretion if the petitioner demonstrates by a preponderance of the evidence that:

e The beneficiary’s proposed endeavor has both substantial merit and national importance;

® The beneficiary is well positioned to advance the proposed endeavor; and

e On balance, it would be beneficial to the United States to waive the requirements of a job offer
and thus of a labor certification.

If these three elements are satisfied, USCIS may approve the national interest waiver as a matter of
discretion.

The evidence does not establish that XXXStateWhichOfTheAbovelsNotEstablishedXXX. Therefore, USCIS
requests additional evidence.

NIW: Establishing the Proposed Endeavor’s Substantial Merit

Please submit evidence to establish that the beneficiary’s proposed endeavor has substantial
merit. XXXlInsertEvidenceSnippetXXX

Evidence to establish that the beneficiary’s proposed endeavor has substantial merit consists of, but is
not limited to, the following:

e Adetailed description of the proposed endeavor and why it is of substantial merit; and
e Documentary evidence that supports the petitioner’s statements and establishes the endeavor’s

merit.

NIW: Establishing the Proposed Endeavor’s National Importance



Please submit evidence to establish that the beneficiary’s proposed endeavor has national
importance. This evidence must demonstrate the endeavor’s potential prospective
impact. XXXInsertEvidenceSnippetXXX

Evidence to establish that the beneficiary’s proposed endeavor has national importance consists of, but
is not limited to, the following:

e Adetailed description of the proposed endeavor and why it is of national importance,

e Documentary evidence that supports the petitioner’s statements and establishes the endeavor’s
national importance. Such evidence must demonstrate the endeavor’s potential prospective
impact, and may consist of, but is not limited to, evidence showing that the proposed endeavor:
o Has national or even global implications within a particular field;

o Has significant potential to employ U.S. workers or has other substantial positive economic
effects, particularly in an economically depressed area;

o Will broadly enhance societal welfare or cultural or artistic enrichment; and
Impacts a matter that a government entity has described as having national importance or is
the subject of national initiatives.

NIW: Establishing the Beneficiary is Well Positioned to Advance the Proposed Endeavor

Please submit evidence to establish that the beneficiary is well positioned to advance the proposed
endeavor. XXXAcknowledgelfTheProposedEndeavorHasBothSubstantialMeritAndNationailmportanceXX
X

XXXlInsertEvidenceSnippetXXX

Evidence which best establishes that the beneficiary is well positioned to advance the proposed
endeavor will document the beneficiary’s qualifications (skills, experience and track record), support
(financial and otherwise) and commitment (plans and progress) to drive the endeavor forward, and will
support projections of future work in the proposed endeavor. USCIS may consider factors including, but
not limited to, the following: XXXDELETE A BULLET BELOW |F THE EVIDENCE LISTED ABOVE IN THE
EVIDENCE SNIPPET ADDRESSES THE FACTOR, OR IF THE FACTOR IS NOT READILY APPLICABLE TO THE
BENEFICIARY OR ENDEAVORXXX

e The beneficiary’s education, skills, knowledge, and record of success in related or similar
efforts:
o XXXInsertEducationSkillsknowledgeRecordOfSuccessSnippetXXX;
e A model or plan for future activities:
o XXXInsertModelOrPlanForFutureActivitiesSnippetXXX;
e Any progress towards achieving the proposed endeavor:
o XXXlInsertProgressTowardsAchievingProposedEndeavorSnippetXXX;



e The interest of potential customers, users, investors, or other relevant entities or individuals:
o XXXInsertinterestOfPotentialCustomersUsersinvestorsOthersSnippetXXX.
e Other evidence that the beneficiary is well-positioned to advance the endeavor.

Note: The beneficiary may be well positioned to advance the endeavor even if there is no certainty that
the proposed endeavor will be a success. However, unsubstantiated claims are insufficient and would
not meet the petitioner’s burden of proof.

NIW: Establishing That, on Balance, It Would Be Beneficial to the United States to Waive the
Requirements of a Job Offer and Thus of a Labor Certification

Please submit evidence to establish that, on balance, it would be beneficial to the United States to waive
the requirements of a job offer and thus of a labor certification. This balance was described in Dhanasar
as onone hand protecting the domestic labor supply through the creation of the labor certification
process, while on the other hand recognizing that in certain cases the benefits inherent in the labor
certification process can be outweighed by other factors that are also deemed to be in the national
interest. XXXACKNOWLEDGE IF THE PROPOSED ENDEAVOR HAS BOTH SUBSTANTIAL MERIT AND
NATIONAL IMPORTANCE, AND THE BENEFICIARY IS WELL POSITIONED TO ADVANCE THE PROPOSED
ENDEAVORXXX

XXXInsertEvidenceSnippetXXX
USCIS may evaluate factors inciuding, but not limited to, the following:

e Whether, in light of the nature of the beneficiary’s qualifications or proposed endeavor, it would
be impractical either for the beneficiary to secure a job offer or for the petitioner to obtain a
labor certification;

e Whether, even assuming that other qualified U.S. workers are available, the United States would
still benefit from the beneficiary’s contributions;

e Whether the national interest in the beneficiary’s contributions is sufficiently urgent to warrant
forgoing the labor certification process;

e Whether the beneficiary’s endeavor may lead to potential creation of jobs; and

e Whether the beneficiary is self-employed in @ manner that generally does not adversely affect
U.S. workers.

NIW-Related RFE/NOID Snippet Groups:
NIW (SCOPS)

EducationSkillsKknowledgeRecordof:



To show a beneficiary’s education, skills, knowledge, and record of success in related or similar efforts,
the petitioner may submit one or more pieces of evidence from the following non-exhaustive list:

Degrees, certificates, or licenses in the field;

Patents, trademarks, or copyrights owned by the beneficiary;

Letters from experts in the beneficiary’s field, describing the beneficiary’s past achievements
and providing specific examples of how the beneficiary is well positioned to advance his or her
endeavor;

Published articles and/or media reports about the beneficiary’s achievements or current work;
Documentation demonstrating a strong citation history;

Evidence that the beneficiary’s work has influenced his or her field of endeavor;

Evidence demonstrating the beneficiary has a leading, critical or indispensable role in the
endeavor or similar endeavors; and

Evidence showing that the beneficiary’s past inventions or innovations have been used or
licensed by others in the field.

ModelorPlanforFutureActivities:

To show a model or plan for future activities, the petitioner may submit one or more pieces of evidence
from the following non-exhaustive list:

A plan describing how the beneficiary intends to continue his or her work in the United States;
A detailed business model, when appropriate;

Correspondence from prospective/potential employers, clients or customers; and
Documentation reflecting feasible plans for financial support.

ProgressTowardsAchievingProposed:

To show progress towards achieving the proposed endeavor, a petitioner may submit one or more
pieces of evidence from the following non-exhaustive list:

Evidence of grants the beneficiary has received listing the amount and terms of the grants, as
well as the grantees;

Copies of contracts, agreements, or licenses resulting from the proposed endeavor or otherwise
demonstrating the beneficiary is well positioned to advance the proposed endeavor;

Evidence of achievements that the beneficiary intends to build upon or further develop
(including the types of documentation listed under “beneficiary’s education, skills, knowledge,
and record of success in related or similar efforts”); and



¢ Evidence demonstrating the beneficiary has a leading, critical or indispensable role in the ~
endeavor. '

InterestofPotentialCustomers,Use:

To show interest of potential customers, investors, or other relevant beneficiaries, a petitioner may
submit one or more pieces of evidence from the following non-exhaustive list:

s Letters from a government entity demonstirating its interest in the proposed endeavor;

o Evidence that the beneficiary has received investment from U.S. investors, such as venture
capital firms, angel investors, or start-up accelerators, in amounts that are appropriate to the
relevant endeavor;

e Evidence that the beneficiary has received awards, grants, or other indications of relevant non-
monetary support (for e.g., using facilities free of charge, etc.) from Federal, State, or local
government entities with authority over the field of endeavor;

e Evidence demonstrating how the beneficiary’s work is being used by others, such as:

o Contracts with companies using products, projects, or services that the beneficiary

developed or assisted in developing;
o Documents showing licensed technology or other procedural or technological

advancements developed in whole or in part by the beneficiary and relied upon by others;

and e
o Patents or licenses awarded to the beneficiary with documentation showing why the

particular patent or license is significant to the field.

EVIDENCE:

® You did not submit any evidence to establish that the beneficiary meets this requirement.

® You did not submit any evidence to establish that the petitioner meets this requirement.

e You submitted XXXListEvidenceXXX to establish that the beneficiary meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

¢ You submitted XXXListEvidenceXXX to establish that the petitioner meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.



NIW Denial ECHO Standards

NIW Denial Standard Paragraphs:

NIW Denial intro

Section 203(b)(2)(A) of the INA states, in part, that visas shall be made available to qualified immigrants
who are members of the professions holding advanced degrees or their equivalent, or who, because of
their exceptional ability in the sciences, arts, or business will substantially benefit prospectively the
national economy, cultural or educational interests, or welfare of the United States and whose services
in the sciences, arts, professions, or business are sought by a U.S. employer.

However, under Section 203(b)(2)(B) of the INA, the Secretary of Homeland Security may, when the
Secretary deems it to be in the national interest, waive the requirement that an alien’s services in the
sciences, arts, professions, or business be sought by an employer in the United States.

After the petitioner has established a beneficiary’s eligibility for second preference classification under
section 203(b)(2)(A) of the INA, USCIS may grant a national interest waiver if the petitioner
demonstrates by a preponderance of the evidence that: (1) the foreign national’s proposed endeavor
has both substantial merit and national importance; (2) the foreign national is well positioned to
advance the proposed endeavor; and (3), on balance, it would be beneficial to the United States to
waive the requirements of a job offer and thus of a labor certification. Matter of Dhanasar, 26 1&N Dec.
884 (AAO 2016). If these three elements are satisfied, USCIS may approve the national interest waiver
as a matter of discretion.

The first prong, substantial merit and national importance, focuses on the specific endeavor that the
foreign national proposes to undertake. The endeavor’s merit may be demonstrated in a range of areas
such as business, entrepreneurialism, science, technology, culture, health, or education. To establish
that an endeavor has substantial merit, the petitioner should provide a detailed description of the
endeavor and why it is meritorious. In determining whether the proposed endeavor has national
importance, USCIS considers its potential prospective impact.

The second prong shifts the focus from the proposed endeavor to the foreign national. To determine
whether he or she is well positioned to advance the proposed endeavor, USCIS considers factors
including, but not limited to: the individual’s education, skilis, knowledge and record of success in
related or similar efforts; a model or plan for future activities; any progress towards achieving the
proposed endeavor; and the interest of potential customers, users, investors, or other relevant entities
or individuals.

The third prong requires the petitioner to demonstrate that, on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification. In performing



this analysis, USCIS may evaluate factors such as: whether, in light of the nature of the foreign national’s
qualifications or the proposed endeavor, it would be impractical either for the foreign national to secure
a job offer or for the petitioner to obtain a labor certification; whether, even assuming that other
qualified U.S. workers are available, the United States would still benefit from the foreign national’s
contributions; and whether the national interest in the foreign national’s contributions is sufficiently
urgent to warrant forgoing the labor certification process. In each case, the factor(s) considered must,
taken together, indicate that on balance, it would be beneficial to the United States to waive the
requirements of a job offer and thus of a labor certification.

XXXindicateWhichProngsifAnyHaveBeenMetXXX

Therefore, the beneficiary is not eligible for, and does not merit, a national interest waiver as a matter
of discretion.

NIW Substantial Merit

The Proposed Endeavor’s Substantial Merit

¢ You did not submit any evidence to establish that the beneficiary meets this requirement.

e You did not submit any evidence to establish that the petitioner meets this requirement.

e You submitted XXXListEvidenceXXX to establish that the beneficiary meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

e You submitted XXXListEvidenceXXX to establish that the petitioner meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

XXX The petitioner has not submitted a detailed description of the proposed endeavor and documentary
evidence that demonstrates OR The documentary evidence submitted does not support the petitioner’s
statementsXXX that the proposed endeavor has substantial merit in an area such as business,
entrepreneurialism, science, technology, culture, health, education, the arts, or social

sciences. Therefore, it has not been established that the proposed endeavor is of substantial merit.

NIW National Importance

The Proposed Endeavor’s National Importance

o You did not submit any evidence to establish that the beneficiary meets this requirement.

e You did not submit any evidence to establish that the petitioner meets this requirement.

¢ You submitted XXXListEvidenceXXX to establish that the beneficiary meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

e You submitted XXXListEvidenceXXX to establish that the petitioner meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.



XXXThe petitioner has not submitted documentary evidence that demonstrates OR The evidence
submitted does not support the petitioner’s statementsXXX that the proposed endeavor will have
potential prospective impact, such as evidence that the endeavor:

e Will have broader implications, or national or global implications within a particular fieid;

e Has significant potential to employ U.S. workers;

e Will have substantial positive economic effects, particularly in an economically depressed area;
e  Will broadly enhance societal welfare; or

e Will broadly enhance cultural or artistic enrichment.

Therefore, the petitioner has not established that the proposed endeavor is of national importance.
NIW Second Prong

Whether the Beneficiary is Well Positioned to Advance the Proposed Endeavor

e You did not submit any evidence to establish that the beneficiary meets this requirement.

® You did not submit any evidence to establish that the petitioner meets this requirement.

* You submitted XXXListEvidenceXXX to establish that the beneficiary meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

e You submitted XXXListEvidenceXXX to establish that the petitioner meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

XXXThe petitioner has not submitted documentary evidence that demonstrates OR The evidence
submitted does not support the petitioner’s statements XXX that, after consideration of the following
non-exhaustive list of factors, among others, the beneficiary is well positioned to advance the proposed
endeavor:

e The individual’s education, skills, knowledge, and record of success in related or similar efforts;
o A model or plan for future activities;

e Any progress towards achieving the proposed endeavor; or

e The interest of potential customers, users, investors or other relevant entities or individuals.

Therefore, the petitioner has not established that the beneficiary is well positioned to advance the
proposed endeavor.

NIW Third Prong

Whether, On Balance, It Would be Beneficial to the United States to Waive the Requirements of a Job
Offer, and Thus of a Labor Certification




e You did not submit any evidence to establish that the beneficiary meets this requirement.

e You did not submit any evidence to establish that the petitioner meets this requirement.

e You submitted XXXListEvidenceXXX to establish that the beneficiary meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

e You submitted XXXListEvidenceXXX to establish that the petitioner meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

XXXThe petitioner has not submitted documentary evidence that demonstrates OR The evidence
submitted does not support the petitioner’s statementsXXX that, on balance, it would be beneficial to
the United States to waive the requirements of a job offer, and thus of a labor certification. In
performing the balancing analysis of the national interest in protecting the domestic labor supply
through the labor certification process, on the one hand, and on the other hand, national interest
factors that may outweigh it, USCIS considers one or more of the following factors, among others:

e The impracticality of a labor certification;

e The benefit to the United States from the beneficiary’s prospective contributions, even if other
U.S. workers are also available; or

@ The national interest in the individual’s contributions is sufficiently urgent.
¢  Whether the beneficiary’s endeavor may lead to potential creation of jobs; or

o Whether the beneficiary is self-employed in a manner that generally does not adversely affect
U.S. workers.

XXXInsertAnalysisOfTheFactorsAndConsiderationsClaiedAndWhyTheyDidNotOutweighTheNationalintere
stinProtectingTheDomesticLaborSupplyThroughTheLaborCertificationProcessXXX

Therefore, the petitioner has not established that, on balance, it would be beneficial to the United
States to waive the requirements of a job offer, and thus of a labor certification.

NIW Labor Certification

To apply for a national interest waiver, the petitioner must submit Form ETA-750B, Statement of
Qualifications of Alien. See 8 C.F.R. § 204.5(k){4){ii).USCIS notes that the petitioner did not submit a
properly completed Application for Alien Employment Certification (Form ETA-750B) or Application for
Permanent Employment Certification (ETA Form 9089), Parts J, K, and L.

¢ You did not submit any evidence to establish that the beneficiary meets this requirement.

® You did not submit any evidence to establish that the petitioner meets this requirement.

® You submitted XXXListEvidenceXXX to establish that the beneficiary meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.



e You submitted XXXListEvidenceXXX to establish that the petitioner meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

Therefore, since the petitioner did not submit this required evidence, USCIS must deny the Form 1-140
for this additional reason. '

NiW-Related Denial Snippet Groups:

E21 Exceptional Ability Intro

NIW:

The petitioner also seeks to waive the requirement that the beneficiary’s services in the sciences, arts,
professions, or business be sought by an employer in the United States under INA Section 203(b){(2)(B).

NIW Denial
Publication alone not contrib:

The Association of American Universities’ Committee on Postdoctoral Education, on page 5 of its Report
and Recommendations, March 31, 1998, set forth its recommended definition of a postdoctoral
appointment. Among the factors included in this definition were the acknowledgment that “the
appointment is viewed as preparatory for a full-time academic and/or research career,” and that “the
appointee has the freedom, and is expected, to publish the results of his or her research or scholarship
during the period of the appointment.” Thus, this national organization considers publication of one’s
work to be “expected,” even among researchers who have not yet begun “a full-time academic and/or
research career.” This report shows that publication of scholarly articles is not automatically evidence of
influential contributions; the research community’s reaction to those articles must be considered.

Advanced Degree Met:
The regulations at 8 CFR 204.5(k){2) defines "advanced degree" as:

... any United States academic or professional degree or a foreign equivalent degree above that
of baccalaureate. A United States baccalaureate degree or a foreign equivalent degree followed
by at least five years of progressive experience in the specialty shall be considered the
equivalent of a master's degree. If customarily required by the specialty, the alien must have a
United States doctorate or a foreign equivalent degree.

The petitioner seeks employment in the United States as a XXXoccupationXXX. The evidence establishes
that the petitioner holids the requisite U.S. advanced degree or foreign equivalent degree.



Exceptional Ability met:

Title 8, Code of Federal Regulations, Part 204.5(k)(2) defines "exceptional ability in the sciences, arts, or
business” as:

... a degree of expertise significantly above that ordinarily encountered in the sciences, arts, or
business.

The petitioner seeks employment in the United States as a XXXoccupationXXX. The evidence establishes
that the petitioner has a degree of expertise that rises to the level of exceptional ability.
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Matter of DHANASAR, Petitioner
Decided December 27, 2016

U.S. Department of Homeland Security
U.S. Citizenship and Immigration Services
Administrative Appeals Office

USCIS may grant a national interest waiver if the petitioner demonstrates: (1) that the
foreign national’s proposed endeavor has both substantial merit and national importance;
(2) that he or she is well positioned to advance the proposed endeavor; and (3) that, on
balance, it would be beneficial to the United States to waive the job offer and labor
certification requirements. Matter of New York State Dep’t of Transp., 22 1&N Dec. 215
(Acting Assoc. Comm’r 1998), vacated.

ON BEHALF OF PETITIONER: Gerard M. Chapman, Esquire, Greensboro, North
Carolina

In this decision, we have occasion to revisit the analytical framework
for assessing eligibility for ‘“national interest waivers” under section
203(b)(2)(B)(1) of the Immigration and Nationality Act, 8§ U.S.C.
§ 1153(b)(2)(B)(1) (2012). The self-petitioner, a researcher and educator in
the field of acrospace engineering, filed an immigrant visa petition seeking
classification under section 203(b)(2) of the Act as a member of the
professions holding an advanced degree. The petitioner also sought a
“national interest waiver” of the job offer otherwise required by section
203(b)(2)(A).

The Director of the Texas Service Center denied the petition under the
existing analytical framework, concluding that the petitioner qualifies for
classification as a member of the professions holding an advanced degree
but that a waiver of the job offer requirement would not be in the national
interest of the United States. Upon de novo review, and based on the
revised national interest standard adopted herein, we will sustain the appeal
and approve the petition.

I. LEGAL BACKGROUND

Subparagraph (A) of section 203(b)(2) of the Act makes immigrant
visas available to “qualified immigrants who are members of the
professions holding advanced degrees or their equivalent or who because of
their exceptional ability in the sciences, arts, or business, will substantially
benefit prospectively the national economy, cultural or educational

884
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interests, or welfare of the United States.” Under subparagraph (A),
immigrant visas are available to such individuals only if their “services in
the sciences, arts, professions, or business are sought by an employer in the
United States.”

Before hiring a foreign national under this immigrant classification, an
employer must first obtain a permanent labor certification from the United
States Department of Labor (“DOL”) under section 212(a)(5)(A)(i) of the
Act, 8 U.S.C. § 1182(a)(5)(A)(i) (2012). See also 8 C.F.R. § 204.5(k)(4)(1)
(2016). A labor certification demonstrates that DOL has determined that
there are not sufficient workers who are able, willing, qualified, and
available at the place where the alien is to perform such skilled or unskilled
labor, and the employment of such alien will not adversely affect the wages
and working conditions of workers in the United States similarly employed.
In its labor certification application, the employer must list the position’s
job requirements consistent with what is normally required for the
occupation. See 20 C.F.R. § 656.17(h)(1) (2016). Moreover, the job
requirements described on the labor certification application must represent
the actual minimum requirements for the job opportunity. See 20 C.F.R.
§ 656.17(1)(1). That is, the employer may not tailor the position
requirements to the foreign worker’s qualifications; it may only list the
position’s minimum requirements, regardless of the foreign worker’s
additional skills that go beyond what is normally required for the
occupation. The employer must then test the labor market to determine if
able, willing, or qualified U.S. workers are available with the advertised
minimum qualifications. If such U.S. workers are found, the employer may
not hire the foreign worker for the position, even if the foreign worker
clearly has more skills (beyond the advertised qualifications). If the
employer does not identify such U.S. workers and DOL determines that
those workers are indeed unavailable, DOL will certify the labor
certification. After securing the DOL-approved labor certification, the
employer may then file a petition with DHS requesting the immigrant
classification.

Under subparagraph (B) of section 203(b)(2), however, the Secretary of
Homeland Security may waive the requirement of a “job offer”
(namely, that the beneficiary’s services are sought by a U.S. employer)
and, under the applicable regulations, of “a labor certification.” 8 C.F.R.
§ 204.5(k)(4)(i1).” That subparagraph states, in pertinent part, that the

While appearing to limit national interest waivers to only aliens possessing
exceptional ability in the sciences, arts, or business, 8 C.F.R. § 204.5(k)(4)(ii)) was
superseded in part by section 302(b)(2) of the Miscellaneous and Technical Immigration
and Naturalization Amendments of 1991, Pub. L. No. 102-232, 105 Stat. 1733, 1743

(continued . . .)
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Secretary “may, when the [Secretary] deems it to be in the national interest,
waive the requirements of subparagraph (A) that an alien’s services in the
sciences, arts, ?rofessions, or business be sought by an employer in the
United States.”” Section 203(b)(2)(1) of the Act.

USCIS may grant a national interest waiver as a matter of discretion if
the petitioner satisfies both subparagraphs (A) and (B). Thus, a petitioner
who seeks a “national interest waiver” must first satisfy subparagraph (A)
by demonstrating that the beneficiary qualifies as a member of the
professions holding an advanced degree or as an individual of
exceptional ability. See 8 C.F.R. § 204.5(k)(1)—(3) (providing definitions
and considerations for making such determinations); see also section
203(b)(2)(C) of the Act (providing that possession of requisite academic
degree or professional license “shall not by itself be considered sufficient
evidence of exceptional ability”). The petitioner must then satisfy
subparagraph (B) by establishing that it would be in the national interest
to waive the “job offer” requirement under subparagraph (A).? See
8 C.F.R. § 204.5(k)(4)(i1)). This two-part statutory scheme is relatively
straightforward, but the term “national interest” is ambiguous. Undefined
by statute and regulation, “national interest” is a broad concept subject to
various interpretations.

In 1998, under the legacy Immigration and Naturalization Service, we
1ssued a precedent decision establishing a framework for evaluating
national interest waiver petitions. Matter of New York State Dep’t of
Transp. (“NYSDOT”), 22 1&N Dec. 215 (Acting Assoc. Comm’r 1998).

(“MTINA”). Section 302(b)(2) of MTINA amended section 203(b)(2)XB)(i) of the Act
by inserting the word “professions” after the word “arts,” and thereby made the national
interest waiver available to members of the professions holding advanced degrees in
addition to individuals of exceptional ability.

Pursuant to section 1517 of the Homeland Security Act (“HSA”) of 2002, Pub. L. No.
107-296, 116 Stat. 2135, 2311 (codified at 6 U.S.C. § 557 (2012)), any reference to the
Attorney General in a provision of the Act describing functions that were transferred
from the Attorney General or other Department of Justice official to the Department of
Homeland Security by the HSA “shall be deemed to refer to the Secretary” of Homeland
Security. See also 6 U.S.C. § 542 note (2012); 8 U.S.C. § 1551 note (2012).

To do so, a petitioner must go beyond showing the individual’s expertise in a
particular field. The regulation at 8 C.F.R. § 204.5(k)(2) defines “exceptional ability” as
“a degree of expertise significantly above that ordinarily encountered” in a given area of
endeavor. By statute, individuals of exceptional ability are generally subject to the job
offer/labor certification requirement; they are not exempt by virtue of their exceptional
ability. Therefore, whether a given petitioner seeks classification as an individual of
exceptional ability, or as a member of the professions holding an advanced degree, that
individual cannot qualify for a waiver just by demonstrating a degree of expertise
significantly above that ordinarily encountered in his field of expertise.
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The NYSDOT framework looks first to see if a petitioner has shown that the
area of employment is of “substantial intrinsic merit.” Id. at 217. Next, a
petitioner must establish that any proposed benefit from the individual’s
endeavors will be “national in scope.” Id. Finally, the petitioner must
demonstrate that the national interest would be adversely affected if a labor
certification were required for the foreign national. Id.

Based on our experience with that decision in the intervening period, we
believe it is now time for a reassessment. While the first prong has held up
under adjudicative experience, the term “intrinsic” adds little to the analysis
yet is susceptible to unnecessary subjective evaluation.” Similarly, the
second prong has caused relatively few problems in adjudications, but
occasionally the term “national in scope” is construed too narrowly by
focusing primarily on the geographic impact of the benefit. While
NYSDOT found a civil engineer’s employment to be national in scope even
though it was limited to a particular region, that finding hinged on the
geographic connections between New York’s bridges and roads and the
national transportation system. Certain locally or regionally focused
endeavors, however, may be of national importance despite being difficult
to quantify with respect to geographic scope.

What has generated the greatest confusion for petitioners and
adjudicators, however, is NYSDOT’s third prong. First, this prong is
explained in several different ways within NYSDOT itself, leaving the
reader uncertain what ultimately is the relevant inquiry. We initially state
the third prong as requiring a petitioner to “demonstrate that the national
interest would be adversely affected if a labor certification were required.”
NYSDOT, 22 1&N Dec. at 217. We then alternatively describe the third
prong as requiring the petitioner to demonstrate that the individual
“present[s] a national benefit so great as to outweigh the national interest
inherent in the labor certification process.” Id. at 218. Immediately
thereafter, we restate the third prong yet again: the petitioner must establish
that the individual will “serve the national interest to a substantially greater
degree than would an available U.S. worker having the same minimum
qualifications.” Id. Finally, in what may be construed as either a fourth
restatement of prong three or as an explanation of how to satisfy it, we state
that “it clearly must be established that the alien’s past record justifies
projections of future benefit to the national interest.” Id. at 219. A footnote

* Cf, eg., 24/7 Records, Inc. v. Sony Music Entm’t, Inc., 514 F. Supp. 2d 571, 575
gS.D.N.Y. 2007) (““Intrinsic value’ is an inherently subjective and speculative concept.”).

Other, slight variations of the third prong emerge later in the decision. See
NYSDOT, 22 I&N at 220 (“to a greater extent than U.S. workers”); see also id. at 221
(“considerably outweigh”).
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to this statement clarifies that USCIS seeks “a past history of demonstrable
achievement with some degree of influence on the field as a whole.” Id. at
219 n.6. Although residing in footnote 6, this “influence” standard has in
practice become the primary yardstick against which petitions are
measured.’

Second, and a more fundamental challenge than parsing its several
restatements, NYSDOT’s third prong can be misinterpreted to require the
petitioner to submit, and the adjudicator to evaluate, evidence relevant to
the very labor market test that the waiver is intended to forego. The first
iteration of prong three, that the national interest would be adversely
affected if a labor certification were required, implies that petitioners
should submit evidence of harm to the national interest. The third iteration,
that the individual will serve the national interest to a substantially greater
degree than would an available U.S. worker having the same minimum
qualifications, suggests that petitioners should submit evidence comparing
foreign nationals to unidentified U.S. workers. These concepts have proven
to be difficult for many qualified individuals to establish or analyze in the
abstract. It has proven particularly ill-suited for USCIS to evaluate
petitions from self-employed individuals, such as entreprencurs. In
NYSDOT, we even “acknowledge[d] that there are certain occupations
wherein individuals are essentially self-employed, and thus would have
no U.S. employer to apply for a labor certification.” Id. at 218 n.5.
Nonetheless, we did not modify the test to resolve this scenario, which
continues to challenge petitioners and USCIS adjudicators. Lastly, this
concept of harm-to-national-interest is not required by, and unnecessarily
narrows, the Secretary’s broad discretionary authority to grant a waiver
when he “deems it to be in the national interest.”

II. NEW ANALYTICAL FRAMEWORK

Accordingly, our decision in NYSDOT is ripe for revision. Today, we
vacate NYSDOT and adopt a new framework for adjudicating national
Interest waiver petitions, one that will provide greater clarity, apply more
flexibly to circumstances of both petitioning employers and self-petitioning

% While this “influence” standard rests upon the reasonable notion that past success will

often predict future benefit, our adjudication experience in the years since NYSDOT has
revealed that there are some talented individuals for whom past achievements are not
necessarily the best or only predictor of future success.
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individuals, and better advance the purpose of the broad discretionary
waiver provision to benefit the United States.”

Under the new framework, and after eligibility for EB-2 classification
has been established, USCIS may grant a national interest walver if the
petitioner demonstrates by a preponderance of the evidence:® (1) that the
foreign national’s proposed endeavor has both substantial merit and
national importance; (2) that the foreign national is well positioned to
advance the proposed endeavor; and (3) that, on balance, it would be
beneficial to the United States to waive the requirements of a job offer and
thus of a labor certification. If these three elements are satlsﬁed USCIS
may approve the national interest waiver as a matter of discretion.’

The first prong, substantial merit and national importance, focuses on
the specific endeavor that the foreign national proposes to undertake. The
endeavor’s merit may be demonstrated in a range of areas such as business,
entrepreneurialism, science, technology, culture, health, or education.
Evidence that the endeavor has the potential to create a significant
economic impact may be favorable but is not required, as an endeavor’s
merit may be established without immediate or quantifiable economic
impact. For example, endeavors related to research, pure science, and the
furtherance of human knowledge may qualify, whether or not the potential
accomplishments in those fields are likely to translate into economic
benefits for the United States.

In determining whether the proposed endeavor has national importance,
we consider its potential prospective impact. An undertaking may have
national importance for example, because it has national or even global
implications within a particular field, such as those resulting from certain
improved manufacturing processes or medical advances. But we do not
evaluate prospective impact solely in geographic terms. Instead, we look
for broader implications. Even ventures and undertakings that have as their
focus one geographic area of the United States may properly be considered
to have national importance. In modifying this prong to assess “national

7 Going forward, we will use “petitioners” to include both employers who have filed

petitions on behalf of employees and individuals who have filed petitions on their own
behalf (namely, self-petitioners).
® Under the “preponderance of the evidence” standard, a petitioner must establish that
he or she more likely than not satisfies the qualifying elements. Matter of Chawathe,
25 1&N Dec. 369, 376 (AAO 2010). We will consider not only the quantity, but also the
quality (including relevance, probative value, and credibility) of the evidence. Id.
Because the national interest waiver is “purely discretionary,” Schneider v. Chertoff,
450 F.3d 944, 948 (9th Cir. 2006), the petitioner also must show that the foreign national
otherwise merits a favorable exercise of discretion. See Zhu v. Gonzales, 411 F.3d 292,
295 (D.C. Cir. 2005); ¢f- Matter of Jean, 23 1&N Dec. 373, 383 (A.G. 2002).
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importance” rather than “national in scope,” as used in NYSDOT, we seek
to avoid overemphasis on the geographic breadth of the endeavor. An
endeavor that has significant potential to employ U.S. workers or has other
substantial positive economic effects, particularly in an economically
depressed area, for instance, may well be understood to have national
importance.

The second prong shifts the focus from the proposed endeavor to the
foreign national. To determine whether he or she is well positioned to
advance the proposed endeavor, we consider factors including, but not
limited to: the individual’s education, skills, knowledge and record of
success in related or similar efforts; a model or plan for future activities;
any progress towards achieving the proposed endeavor; and the interest of
potential customers, users, investors, or other relevant entities or
individuals.

We recognize that forecasting feasibility or future success may present
challenges to petitioners and USCIS officers, and that many innovations
and entrepreneurial endeavors may ultimately fail, in whole or in part,
despite an intelligent plan and competent execution. We do not, therefore,
require petitioners to demonstrate that their endeavors are more likely than
not to ultimately succeed. But notwithstanding this inherent uncertainty, in
order to merit a national interest waiver, petitioners must establish, by a
preponderance of the evidence, that they are well positioned to advance the
proposed endeavor.

The third prong requires the petitioner to demonstrate that, on balance, it
would be beneficial to the United States to waive the requirements of a job
offer and thus of a labor certification. On the one hand, Congress clearly
sought to further the national interest by requiring job offers and labor
certifications to protect the domestic labor supply. On the other hand, by
creating the national interest waiver, Congress recognized that in certain
cases the benefits inherent in the labor certification process can be
outweighed by other factors that are also deemed to be in the national
interest. Congress entrusted the Secretary to balance these interests within
the context of individual national interest waiver adjudications.

In performing this analysis, USCIS may evaluate factors such as:
whether, in light of the nature of the foreign national’s qualifications or
proposed endeavor, it would be impractical either for the foreign national to
secure a job offer or for the petitioner to obtain a labor certification; '

' For example, the labor certification process may prevent a petitioning employer from
hiring a foreign national with unique knowledge or skills that are not easily articulated in
a labor certification. See generally 20 C.F.R. § 656.17(1). Likewise, because of the
nature of the proposed endeavor, it may be impractical for an entrepreneur or

(continued . . .)
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whether, even assuming that other qualified U.S. workers are available, the
United States would still benefit from the foreign national’s contributions;
and whether the national interest in the foreign national’s contributions is
sufficiently urgent to warrant forgoing the labor certification process. We
emphasize that, in each case, the factor(s) considered must, taken together,
indicate that on balance, it would be beneficial to the United States to waive
the requirements of a job offer and thus of a labor certification.

We note that this new prong, unlike the third prong of NYSDOT, does
not require a showing of harm to the national interest or a comparison
against U.S. workers in the petitioner’s field. As stated previously,
NYSDOT’s third prong was especially problematic for certain petitioners,
such as entrepreneurs and self-employed individuals. This more flexible
test, which can be met in a range of ways as described above, is meant to
apply to a greater variety of individuals.

III. ANALYSIS

The director found the petitioner to be qualified for the classification
sought by virtue of his advanced degrees. We agree that he holds advanced
degrees and therefore qualifies under section 203(b)(2)(A). The remaining
issue before us is whether the petitioner has established, by a
preponderance of the evidence, that he is eligible for and merits a national
interest waiver.

The petitioner proposes to engage in research and development relating
to air and space propulsion systems, as well as to teach aerospace
engineering, at North Carolina Agricultural and Technical State University
(“North Carolina A&T”). The petitioner holds two master of science
degrees, in mechanical engineering and in applied physics, as well as a
Ph.D. in engineering, from North Carolina A&T. At the time of filing the
instant petition, he also worked as a postdoctoral research associate at the
university.  The record reflects that the petitioner’s graduate and
postgraduate research has focused on hypersonic propulsion systems
(systems involving propulsion at speeds of Mach 5 and above) and on
computational fluid dynamics. He has developed a validated computational
model of a high-speed air-breathing propulsion engine, as well as a novel
numerical method for accurately calculating hypersonic air flow. The
petitioner intends to continue his research at the university.

The extensive record includes: reliable evidence of the petitioner’s
credentials; copies of his publications and other published materials that

self-employed inventor, when advancing an endeavor on his or her own, to secure a job
offer from a U.S. employer.
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cite his work; evidence of his membership in professional associations; and
documentation regarding his research and teaching activities. The
petitioner also submitted several letters from individuals who establish their
own expertise in aerospace, describe the petitioner’s research in detail and
attest to his expertise in the field of hypersonic propulsion systems.

We determine that the petitioner is eligible for a national interest waiver
under the new framework. First, we conclude that the petitioner has
established both the substantial merit and national importance of his
proposed endeavor. The petitioner demonstrated that he intends to continue
research into the design and development of propulsion systems for
potential use in military and civilian technologies such as nano-satellites,
rocket-propelled ballistic missiles, and single-stage-to-orbit vehicles. In
letters supporting the petition, he describes how research in this area
enhances our national security and defense by allowing the United States to
maintain its advantage over other nations in the field of hypersonic flight.
We find that this proposed research has substantial merit because it aims to
advance scientific knowledge and further national security interests and
U.S. competitiveness in the civil space sector.

The record further demonstrates that the petitioner’s proposed endeavor
is of national importance. The petitioner submitted probative expert letters
from individuals holding senior positions in academia, government, and
industry that describe the importance of hypersonic propulsion research as
it relates to U.S. strategic interests. He also provided media articles and
other evidence documenting the interest of the House Committee on Armed
Services in the development of hypersonic technologies and discussing
the potential significance of U.S. advances in this area of research and
development. The letters and the media articles discuss efforts and
advances that other countries are currently making in the area of hypersonic
propulsion systems and the strategic importance of U.S. advancement in
researching and developing these technologies for use in missiles, satellites,
and aircraft.

Second, we find that the record establishes that the petitioner is well
positioned to advance the proposed endeavor. Beyond his multiple
graduate degrees in relevant fields, the petitioner has experience conducting
research and developing computational models that support the mission of
the United States Department of Defense (“DOD”) to develop air
superiority and protection capabilities of U.S. military forces, and that
assist in the development of platforms for Earth observation and
interplanetary exploration. The petitioner submitted detailed expert letters
describing U.S. Government interest and investment in his research, and the
record includes documentation that the petitioner played a significant role
in projects funded by grants from the National Aeronautics and Space
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Administration (“NASA”) and the Air Force Research Laboratories
(“AFRL”) within DOD.'" Thus, the significance of the petitioner’s
research in his field is corroborated by evidence of peer and government
interest in his research, as well as by consistent government funding of the
petitioner’s research projects. The petitioner’s education, experience, and
expertise in his field, the significance of his role in research projects, as
well as the sustained interest of and funding from government entities such
as NASA and AFRL, position him well to continue to advance his proposed
endeavor of hypersonic technology research.

Third and finally, we conclude that, on balance, it would be beneficial to
the United States to waive the requirements of a job offer and thus of a
labor certification. As noted above, the petitioner holds three graduate
degrees in fields tied to the proposed endeavor, and the record demonstrates
that he possesses considerable experience and expertise in a highly
specialized field. The evidence also shows that research on hypersonic
propulsion holds significant implications for U.S. national security and
competitiveness. In addition, the repeated funding of research in which the
petitioner played a key role indicates that government agencies, including
NASA and the DOD, have found his work on this topic to be promising and
useful. Because of his record of successful research in an area that furthers
U.S. interests, we find that this petitioner offers contributions of such value
that, on balance, they would benefit the United States even assuming that
other qualified U.S. workers are available.

In addition to conducting research, the petitioner proposes to support
teaching activities in science, technology, engineering, and math (“STEM”)
disciplines. He submits letters favorably attesting to his teaching abilities at
the university level and evidence of his participation in mentorship
programs for middle school students. While STEM teaching has
substantial merit in relation to U.S. educational interests, the record does
not indicate by a preponderance of the evidence that the petitioner would be
engaged in activities that would impact the field of STEM education
more broadly. Accordingly, as the petitioner has not established by a
preponderance of the evidence that his proposed teaching activities meet
the “national importance” element of the first prong of the new framework,
we do not address the remaining prongs in relation to the petitioner’s
teaching activities.

""" Although the director of North Carolina A&T’s Center for Aerospace Research
(“CAR?”) is listed as the lead principal investigator on all grants for CAR research, the
record establishes that the petitioner initiated or is the primary award contact on several
funded grant proposals and that he is the only listed researcher on many of the grants.
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IV. CONCLUSION

The record demonstrates by a preponderance of the evidence that:
(1) the petitioner’s research in aerospace engineering has both substantial
merit and national importance; (2) the petitioner is well positioned to
advance his research; and (3) on balance, it is beneficial to the United
States to waive the requirements of a job offer and thus of a labor
certification. We find that the petitioner has established eligibility for and
otherwise merits a national interest waiver as a matter of discretion.

In visa petition proceedings, it is the petitioner’s burden to establish
eligibility for the immigration benefit sought. Section 291 of the Act,
8 U.S.C. § 1361 (2012). The petitioner has met that burden.

ORDER: The appeal is sustained and the petition is approved.
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Objectives

= To learn about adjudicating 1-140 petitions in which the
National Interest Waiver (NIW) is requested.

o To learn to apply the Kazarian analysis in adjudicating 1-140
National Interest Waiver cases when the petitioner is claiming
that the beneficiary is an Alien of Exceptional Ability.

o Upon completion of the training, you will be able to adjudicate
both types of regular NIW cases (not including NIW
Physicians).
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Agenda

e Services

Is petition for a “regular” NIW or a “physician™ NIW?

Does petitioner/bene meet 2" preference requirements?
Advanced Degree
Alien of Exceptional Ability

Does petitioner/bene meet the criteria for this waiver?m
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Identifying the Type of NIW

o This training is for “regular” NIW cases.

o There is a completely distinct type of NIW petition that is for
physicians working in a medically underserved area.

o Those cases are usually much thinner and mention “HSPA,”
“underserved area,” or “Veterans Administration facility”.

o You will send any NIW physician cases to EX0524, located in
Maggie Davis'’s office.

o Not all physicians are applying under the NIW Physician
program.
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INA § 203(b)(2)(A)

o In general. - Visas shall be made available...to qualified
Immigrants

o who are members of the professions holding advanced
degrees or their equivalent or

o who because of their exceptional ability in the sciences,
arts, or business, will substantially benefit prospectively the
national economy, cultural or educational interests, or
welfare of the United States, and whose services in the
sciences, arts, professions, or business are sought by an
employer in the United States.
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Second Preference Possibilities

Advanced degree

(including Bachelor’s + 5)

or

Exceptional Ability
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Approved labor certification
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Schedule A designation-
Group | or |
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INA § 203(b)(2)(B)(i)

o ...the Attorney General may, when the Attorney General
deems it to be in the national interest, waive the requirements
of subparagraph (A) that an alien’s services in the sciences,
arts, professions, or business be sought by an employer in the
United States.
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Filing Eligibility

o |If the alien seeks an exemption from the requirement of a job
offer in the United States, then the alien or anyone on the
alien’s behalf may file the 1-140. 8 CFR § 204.5(k)(1)
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Waiver of the Job Offer Requirement

o The director may exempt the requirement of a job offer, and
thus of a labor certification, for aliens of exceptional ability in
the sciences, arts, professions, or business if exemption would
be in the national interest.

= To apply for the exemption, the petitioner must submit Form ETA-
750B*, Statement of Qualifications of Alien, in duplicate, as well as
evidence to support the claim that such exemption would be in the
national interest. 8 CFR. § 204.5(k)(4)(ii)

*Or ETA Form 9089 (Parts J, K, and L)
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Initial Evidence

o The [-140 must be accompanied by documentation showing
that the alien is a professional holding an advanced degree or

an alien of exceptional ability in the sciences, arts or business.

8 CFR § 204.5(k)(3)

o This portion of NIW adjudication can be very similar to the
Labor Cert petitions you have been adjudicating.

o One maijor difference is that beneficiary/self-petitioner may
claim eligibility for class E21 based on exceptional ability.
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Advanced Degree Professionals

o An advanced degree is a United States academic or
professional degree or a foreign equivalent degree above that
of baccalaureate.

o A United States baccalaureate degree or a foreign equivalent
degree followed by at least five years of progressive experience in
the specialty shall be considered the equivalent of a master's
degree.

= |f a doctoral degree is customarily required by the specialty, the
alien must have a United States doctorate or a foreign equivalent
degree.
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Advanced Degree Professionals, cont’d

o “Profession” is defined in 8 CFR § 204.5(k)(2) as “one of the
occupations listed in INA § 101(a)(32), as well as any
occupation for which a United States baccalaureate degree or
its foreign equivalent is the minimum requirement for entry into
the occupation.”

o INA § 101(a)(32) defines the term “profession” as including,
but not limited to architects, engineers, lawyers, physicians,
surgeons, and teachers in elementary or secondary schools,
colleges, academies, or seminaries.
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Advanced Degree Professionals, cont’d

o The petition must be accompanied by an official academic
record showing that:

= the alien has a U.S. advanced degree or a foreign equivalent
degree; or

o the alien has a U.S. baccalaureate degree or a foreign equivalent
degree with evidence in the form of letters from current or former
employer(s) showing that the alien has at least five years of
progressive post-baccalaureate experience in the specialty.

= 8 CFR § 204.5(k)(3)(i)(B)
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Advanced Degree Professionals, cont’d

o Sometimes, the petitioner will provide an analysis of the
beneficiary’s credentials which relies on work experience alone
or a combination of multiple lesser degrees in an attempt to
equate to the “equivalent” of a Bachelor’'s degree.

o However, in order to have experience and education equating
to an advanced degree under INA § 203(b)(2), the beneficiary
must have a single degree that is a foreign equivalent degree
to a U.S. baccalaureate degree or a U.S. baccalaureate
degree followed by 5 years of progressive, post-baccalaureate
experience.
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Definition of Exceptional Ability

o Exceptional ability in the sciences, arts or business means a
degree of expertise significantly above that ordinarily
encountered in the sciences, arts or business. 8 CFR §
204.5(k)(2)
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Exceptional Ability

o The alien must substantially benefit prospectively the national
economy, cultural or educational interests, or welfare of the
United States because of his or her exceptional ability in the
sciences, arts, or business. INA § 203(b)(2)(A)

o Mere possession of a degree, diploma, certificate or similar
award from a college, university, school, or other institution of
learning or a license to practice or certification for a particular
profession or occupation shall not by itself be considered
sufficient evidence of exceptional ability. INA § 203(b)(2)(C)
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Exceptional Ability Criteria

o A successful claim to exceptional ability must demonstrate, by
preponderance of evidence, that the bene (or self-petitioner)
meets three of six criteria:

1. An official academic record showing that the alien has degree,
diploma, certificate or similar award from a college, university,
school, or other institution of learning relating to the area of
exceptional ability;

2. Evidence in the form of letter(s) from current of former
employer(s) showing that the alien has at least ten years of full-
time experience in the occupation;
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Exceptional Ability Criteria (Cont’d)

3. Alicense to practice the profession or certification for a
particular profession or occupation;

4.  Evidence that the alien has commanded a salary, or other
remuneration for services, which demonstrates exceptional
ability;

5.  Evidence of membership in professional associations; or

6. Evidence of recognition for achievements and significant

contributions to the industry or field by peers, governmental
entities, or professional or business organizations

o Preceding criteria are at 8 CFR § 204.5(k)(3)(ii)
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Comparable Evidence

o |If the above standards do not readily apply to the beneficiary’s
occupation, 8 CFR § 204.5(k)(3)(iii) provides that the petitioner
may submit “comparable evidence” to establish the
beneficiary’s eligibility.

o This is a two-part analysis:

o Do the criteria readily apply to the beneficiary’s occupation? For
example, does the occupation require a license or certification?

o |s the evidence submitted comparable to the type of evidence
described by the plain language of the criteria? For example, is
membership on a national sports team comparable to a
professional association?
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The Kazarian Decision

o In 2010, the Ninth Circuit Court of Appeals ruled that USCIS
erred in its adjudication of an E11 1-140 petition.

0 See Kazarian v. USCIS, 596 F.3d 1115, C.A.9 (Cal.),
March 04, 2010 (NO. 07-56774).

o The Ninth Circuit found that the AAO had imposed
requirements beyond those set forth in the regulations.

o The court posited a separate “Final Merits Determination” to
adjudicate overall eligibility.

= First step is to “...count the...evidence provided...[.]

o Second step is to conclude whether regulatory requirements met.
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The Kazarian Decision (Cont’d)

o The E11 regulations, like those for E21 Exceptional Ability,
include both an overall standard and a list of criteria. The court
ruled in Kazarian that USCIS must use a two-step analysis,
instead of the combined approach that had been used, when
adjudicating E11 petitions. Because of the similarities to the
E11 regulations, USCIS also adopted this approach for E12
Outstanding Professor or Researcher and E21 Exceptional
Ability petitions.

o On December 22, 2010, USCIS issued PM-602-0005.1.

o USCIS formally adopted the Kazarian approach.
n Updated Adjudicator’s Field Manual (AFM) to reflect Kazarian.
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Kazarian Analysis Part One

o Determine whether the submitted evidence, by a
preponderance of the evidence, meets the plain language of
the regulatory criteria.

o For example, does the beneficiary have a membership in a
professional association in his or her field?

o The quality and caliber of the evidence is only considered within
the context of the evidence meeting the plain language of the
regulations. For example, how high should salary or remuneration
be to demonstrate exceptional ability? An average salary would
not be sufficient.
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Kazarian Analysis Part Two

o If the beneficiary meets at least three of the six criteria, then it
must be determined whether the totality of the evidence
establishes, by a preponderance of the evidence, that the
beneficiary has a degree of expertise significantly above
that ordinarily encountered in the sciences, arts or
business.

= Part Two analysis is not done unless Part One has already
been met.

(~eaFy, U.S. Citizenship
p¥-) and Immigration
ey Services

=

23



Kazarian Analysis Part Two (Cont’d)

o In Part Two of analysis, the Officer moves to the Final Merits
Determination.

o The Officer weighs, evaluates, and discusses the evidence entered and noted
in Part One.

o Does the fotality of the evidence establish that the beneficiary possesses the
“degree of expertise” needed for E.A.?

= Standard of proof is preponderance of evidence.

o Objectively meeting at least three of the six criteria listed at 8
CFR § 204.5(k) alone does not establish that the beneficiary
has exceptional ability.

o Officer must consider the content, quality, and relevance of evidence.
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Correspondence and Kazarian

o When to issue an RFE and when to issue a NOID?

o Beneficiary fails to meet Part One.

o If the beneficiary does not initially meet at least 3 of the 6 criteria, then the
Officer should generally issue an RFE.

o At present, we also RFE for “skeletal” filings — subject to change.

o Beneficiary meets Part One, fails to meet Part Two
o On original submission, beneficiary meets at least 3 of the criteria; but

o Petitioner has not established that the beneficiary “has a degree of expertise
significantly above that ordinarily encountered in the sciences, arts or

business” required in the final merits analysis, then the Officer should issue a
NOID.
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Criterion One

o An official academic record showing that the alien has degree,

diploma, certificate or similar award from a college, university,
school or other institution of learning relating to the area of
exceptional ability.

o The statute specifically states that possession of a degree alone is
not, by itself, sufficient evidence of exceptional ability. But it does
meet the plain language of this criterion.

o For Part Two of the analysis, you may consider whether this level
of degree or certification is common in the field, or whether the
degree was earned at a prestigious school.
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Criterion Two

o Evidence in the form of letters from current of former
employer(s) showing that the alien has at least ten years of
full-time experience in the occupation.

o These should meet the same standard as employment verification
letters for labor certification cases; dates of employment,
description of duties, signed and dated, company letterhead, etc.

o For Part Two analysis, do the letters just establish his
employment, or do they indicate that his work was significantly
above that of his peers? If the latter, is there evidence to support

those claims?

ﬁﬁi‘\?} U.S. Citizenship
@_# and Immigration
%/ Services

1A U_g-““*%

27



Criterion Three

o Alicense to practice the profession or certification for a
particular profession or occupation.

o |s a license required to practice this profession?

o For the Part Two Analysis, does the beneficiary have licenses or

certifications that go beyond what is normally required in the
profession?
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Criterion Four

o Evidence that the alien has commanded a salary or other

remuneration for services which demonstrates exceptional
ability.

o Again, the plain language suggests a salary or remuneration that

is at least higher than average, but not necessarily at the top for
that occupation.

o We will want to see W-2s, 1099s, or foreign tax forms, as well as
salary surveys or other evidence to establish the range of
salaries for the occupation. Median wages for occupations and
locations can be found here http://www.bls.gov/oes/.

o Part Two analysis essentially built in to this criterion.
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Criterion Five

o Evidence of membership in professional associations.

o Academic honor societies would not qualify under this criterion,
nor would vanity press such as “Who's Who” publications.

o In a Part Two analysis, evidence of the association’s criteria for
membership at the beneficiary’s membership level is important.
Payment of annual dues alone is not indicative that the beneficiary
has a degree of expertise significantly above that ordinarily
encountered in the sciences, arts or business.
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Criterion Six

= Evidence of recognition for achievements and significant
contributions to the industry or field by peers, governmental
entities, or professional or business organizations.

o Reference letters alone would generally not serve to meet this
criterion.

o Formal recognition (certificates and other documentation)
contemporaneous with the beneficiary’s claimed contributions
and achievements may have more weight than letters prepared
for the petition “recognizing the alien’s achievements.” AFM,
Chapter 22.2.

= Other evidence of recognition could include awards, media about
the beneficiary and his/her accomplishments, or evidence that
the beneficiary’s work has been implemented by others.
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Adjudication

o When adjudicating an [-140 filed as an Alien of Exceptional
Ability requesting a National Interest Waiver, keep in mind that
the petitioner must demonstrate that the beneficiary meets
both standards. Any RFE or Denial must fully address both
the classification and the NIW request.

o If the beneficiary has met three of the six Exceptional Ability
criteria but the evidence does not establish that he or she has
a degree of expertise significantly above that ordinarily
encountered, you must issue a NOID.
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Interim Review

What are the two types of NIW petitions?

o “Regular” NIW petitions
o NIW Physician Petitions (Medically Underserved Area)

Name some possible combinations for 2" preference filings.
(Hint: There are six possible.)

o Could be: Advanced Degree / Labor Cert; Advanced Degree /
NIW; Exceptional Ability / Schedule A; etc.
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Interim Review

o What is the overall criterion of achievement required of .
persons seeking E21 through exceptional ability? o
o Degree of expertise significantly above that ordinarily encountered

= Briefly describe the two parts of the Kazarian analysis.

o Does the submitted evidence, by a preponderance of the evidence, meet the
plain language of the regulatory criteria?

o Does the totality of the evidence establish that the beneficiary possesses the
degree of expertise required for exceptional ability?

.f”"‘““‘w"’“‘ U.S. Citizenship
l&{f 5@5% and Immigration

4 . ,,.w

‘o’ Services

34



Interim Review:

o How many criteria must be met in Part One of the .
Kazarian analysis in order to continue to Part Two? T

o Three criteria must be met.

o What would be a good example of comparable evidence?
c A professional athlete’s membership on a national sports team.
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Which type of beneficiary is not provided for in
the National interest Waiver (NIW) statute at
INA 203(b)(i)(1)?.

A. A financier who has developed
a new financial product 71%

* B. A physician seeking to serve a
“medically-underserved area”

C. A dancer seeking to perform at

" O, 0,
Ballet Chicago 14% 14%
L . . | Tl
D. A scientist seeking a vaccine - __T
for the Zika virus e &
& ,@" °Q®
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Second-preference 1-140 petitions can have
nine (9) possible combinations of the bene’s
qgualifications, and the petitioner’s “avenue” for
seeking the beneficiary.

Which of the following is not one of the nine
possibilities”? .
A. Bachelor’'s-plus-5/ Labor Cert
B. Advanced Degree / NIW
C. Exceptional Ability / Schedule A
* D. Advanced Degree / Extraordinary 13%

Ability /ﬂ% 0% 0%

— L

E. Exceptional Ability / Labor Cert 4 & o o &
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National Interest Waiver Criteria

o Neither the INA nor the regulations governing this category
mention any substantive criteria for a national interest waiver.

= No definition for “in the national interest”.

o USCIS has relied on guidance from precedent decisions to
determine eligibility for a national interest waiver.

= From 1998-2016, NIW petitions were adjudicated based on Matter
of New York State Department of Transportation (“NYSDOT"), 22
I&N Dec. 215 (Act. Assoc. Programs, 1998).

o Effective December 27, 2016, NYSDOT was vacated and Matter
of Dhanasar, 26 I&N Dec. 884 (AAO 2016) was designated as
precedent.
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NYSDOT and Dhanasar

= NYSDOT was the guiding precedent for NIW adjudication for
approximately eighteen years.

o There was a two month period after the adoption of Matter of
Dhanasar where all NIW adjudication was halted while
awaiting implementation guidance.

o As such, you will likely still have to adjudicate cases that were
initially filed under NYSDOT or which refer to NYSDOT.

= Even if the [-140 was filed under NYSDOT, you will need to

adjudicate under the current precedent of Matter of Dhanasar.

o |f not approvable under Dhanasar, an RFE will have to be issued
based on the Dhanasar standard.
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NYSDOT vs. Dhanasar

o NYSDOT initially set forth a three-pronged test to be satisfied
in demonstrating that the request for a national interest waiver
was satisfied.

o Dhanasar sought to reassess these prongs, particularly the
third prong.

o Dhanasar also sought to clarify the standard by which a
national interest waiver could be granted, in particular to
foreign investors, researchers, and founders of start-up
enterprises to benefit the US economy, pursuant to a
November 20, 2014 directive from President Obama.

o _Dhanasar retained the three-prong approach from NYSDOT.
/Sewé, US. Citizenship
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Important Points

= The test of whether a waiver of the job offer requirement,

and thus a labor certification, is in the national interest
should be as flexible as possible.

= Each case is to be judged on its own merits
o No blanket waivers for entire fields of specialization
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Dhanasar’s Three Prongs

o After eligibility for the second preference classification has
been established, the petitioner must demonstrate:

o That the beneficiary’s proposed endeavor has both substantial
merit and national importance;

o That the beneficiary is well-positioned to advance the proposed
endeavor; and

o That, on balance, it would be beneficial to the United States to
waive the requirements of a job offer and thus of a labor
certification.
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First Prong — Substantial Merit

o Focuses on the specific endeavor that the foreign national
proposes to undertake.

o Substantial merit of an endeavor can be shown in any of a
number of areas, including, but not limited to, business,
entrepreneurialism, science, technology, culture, health,
education, arts or the social sciences.

o Substantial merit factors may include, but are not limited to:
o Potential to create a significant economic impact.
o Endeavor related to research or the pursuit of knowledge.
o Potential to create a significant cultural impact.
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First Prong — National Importance

o Again look at potential impact, and whether the endeavor has
national or global implications within a particular field.

o Not solely evaluated in geographic terms. Even endeavors
focused on a certain geographic area may have national
importance.

o Examples where a “local” endeavor might have national
importance:

o Improved manufacturing processes.

o Medical advances.

o Significant job growth, particularly in an economically depressed
area.
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First Prong — Evidence

= An NIW petition must include a detailed description of the
endeavor and the reasons why it should be considered
meritorious and of national importance, which should be
supported by documentary evidence of the substantial merit
and national importance of the proposed endeavor. This
evidence may include, but is not limited to:

o Reports from government agencies, industry groups or NGOs
describing the field of endeavor;

= Letters from officials representing the above; or
o Articles in professional or scientific journals, or media.
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Second Prong

o The foreign national must be well-positioned to advance the
proposed endeavor.

o The focus here is on whether the foreign national has the
qualifications (skills, experience, track record), support
(financial and otherwise) and commitment (plans, progress) to
drive the endeavor forward.
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Second Prong — Factors

o Unlike the first prong, the second prong focuses on the foreign
national.

o Factors to consider:

o Education, skills, knowledge, and record of success in similar or
related endeavors.

o Model or plan for future activities.
= Progress towards achieving the proposed endeavor.

o Interest from potential customers, users, investors or other
relevant entities.

o No requirement that the petitioner establish that the endeavor
iIs more likely than not to succeed, only that the beneficiary is

_well-positioned to advance the endeavor.
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Second Prong — Factor 1

o Depending upon the beneficiary’s endeavor, evidence of
education, skills, knowledge, and a record of success might
iInclude:

o Degrees, certificates or licenses in the field;
o Intellectual property owned or developed by the beneficiary;

o Letters from experts in the field with knowledge of the beneficiary’s
past achievements and providing specific examples of how the
petitioner is well-positioned to advance the endeavor; or

o Published articles in professional journals or media reports about
the beneficiary’s achievements.
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Second Prong — Factor 1 (Cont’d)

= Depending upon the beneficiary’s endeavor, evidence of
education, skills, knowledge and a record of success might
also include:

o Evidence showing that the beneficiary has played a leading,
critical or indispensable role in similar endeavors

o Use or licensing of the beneficiary’s inventions or innovations by
others in the field

o Evidence of influence on the field of endeavor, such as a strong
citation history.
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Second Prong — Factor 2

= Depending upon the beneficiary’s endeavor, evidence of a
model or plan for future activities might include:

o A plan describing how the foreign national intends to continue his
or her work in the United States;

= Where appropriate, a detailed business model;

o Correspondence from prospective or potential employers, clients
or customers; or

= Documentation reflecting feasible plans for financial support.

o Evidence relating to financing for entrepreneurs is discussed later in
the presentation.
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Second Prong — Factor 3

o Depending upon the beneficiary’s endeavor, evidence of
progress towards achieving the proposed endeavor might
iInclude:

o Grants received by the foreign national, including the amount and
terms of the grant and the identity of the grantees;

= Copies of contracts, agreements or licenses resulting from the
endeavor;

o Evidence of achievements the foreign national will build upon in
advancing the endeavor, including types of evidence submitted to
show the individual’s record of success; or

= Evidence demonstrating that the individual has a leading, critical
or indispensable role in the endeavor.
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Second Prong — Factor 4

o Depending upon the beneficiary’s endeavor, evidence of the
interest of potential customers, investors, or other relevant
iIndividuals might include:

o Letters from a government entity demonstrating interest in the
proposed endeavor, together with corroborating evidence;

o Investment from venture capital firms, angel investors, or start-up
accelerators, in amounts appropriate to the relevant endeavor; or

o Awards, grants or other non-monetary support from government
entities with authority over the field of endeavor.

5 Non-monetary support may include the free use of facilities, for
example.
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Second Prong — Factor 4 (Cont’d)

= Depending upon the beneficiary’s endeavor, evidence of the
interest of potential customers, investors, or other relevant
individuals might include:

= Demonstrations of how the individual’s work is being used by
others in the field, such as:

o Contracts with companies using products or services that the
individual developed in whole or in part;

o Evidence of the licensing of technology or other procedural or
technological advancements developed in whole or in part by the
individual; or

u Patents or licenses awarded to the individual with documentation
showing why the patent or license is significant to the field.
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Second Prong summary

o In Dhanasar, the individual was able to show that he was well-
positioned to advance his proposed endeavor, thus meeting
the second prong, by submitting evidence of peer and
government interest in his work, and through the consistent
federal funding of his research.

o Again, individuals are not required to establish that it is more
likely than not that their proposed endeavor will succeed.
However, claims must be substantiated through the
submission of documentary evidence, and officers must review
the totality of the evidence to determine whether the individual
Is well-positioned to advance the proposed endeavor.
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Third Prong

o On balance, it would be beneficial to the United States to
waive the requirements of a job offer, and thus of a labor
certification.

o National interest in protecting U.S. jobs balanced against other
national interests that weigh in favor of granting a waiver.

o Factors that may be considered, among others:

(]

]

Whether a labor certification would be impractical.

Whether, even assuming that other qualified U.S. workers are
available, the U.S. would benefit from the foreign national’'s
contributions.

Whether the national interest in the foreign national’s contributions is
sufficiently urgent.

Whether the endeavor has the potential for job creation.

Whether the individual’s employment does not adversely affect U.S.
workers.
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Third Prong — Factor 1

o In what circumstances might the impracticality of obtaining a
labor certification be a factor in the balancing of national
interests?

o DOL’s regulations at 20 CFR 656.17(1) may limit the ability of a
foreign national who has an ownership interest in a petitioning
company, such as the founder of a startup company, from
obtaining a labor certification.

o A self-employed foreign national would also have difficulty in
obtaining a labor certification.

o A beneficiary with unique knowledge or skills that are not easily
articulable in a labor certification.
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Third Prong — Factor 2

o In what circumstances might the availability of qualified U.S.
workers be counterbalanced by the benefit from the foreign
national’s contributions?

o A scientist with years of experience working on a particular
research project.

o An engineer with skills not possessed by the typical qualified U.S.
worker.
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Third Prong — Factor 3

o In what circumstances might the national interest in the foreign
national’s contributions be sufficiently urgent?

o An individual involved in a time-sensitive project of national
interest.

o An individual whose expertise is needed to advise on an urgent
problem.
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Basics of Scholarly Research

Grants

o Private companies, research institutes and universities seek funding
for research projects.

o Many granting agencies are governmental, such as the National
Institutes of Health (NIH), National Science Foundation (NSF), and
the Department of Defense (DOD). Private granting organizations
include the American Heart Association and the American Cancer
Society.

5 Principal Investigator (Pl) is in charge of the scientific direction of the
project, and is often a university professor with several grad students
and postdoctoral researchers working under his or her direction.
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Basics of Scholarly Research

Research and Publication

= Much of the actual research is conducted by grad students and
postdoctoral researchers, who are supervised by the head of the
laboratory, most likely an associate professor or higher.

= Researchers in academia publish the results of their research in
peer-reviewed journals, or present at conferences.
v Peer-review is important to ensure the quality of the research.

= Presentations are typically done as either poster presentations or oral
presentations, and are later published in conference “proceedings.”

1 Researchers in academia depend upon publication to advance in their
field, “publish or perish.”

o Researchers in private industry are more focused on intellectual

A@7h US, Citizenship  property and may not publish at all.
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Basics of Scholarly Research

Invention Disclosure and Patents

o Researchers in academia and private industry may also be listed as
inventors on patent applications and granted patents.

o Many universities will require researchers to submit an invention
disclosure prior to filing for a patent to ensure that the benefits of
patenting the research outweigh the time and cost of the patent
application process.

o Being listed as an inventor on a patent indicates that a researcher has
made or discovered a novel process or product, but it does not, by itself,
indicate that the researcher has made a contribution to his or her field.

o Researchers employed by private industry may rely heavily on patent
applications and grants as evidence of their accomplishments. The
impact of the patent (i.e. commercialization) must be taken into account

~ when determining the evidentiary weight of the accomplishment.
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Entrepreneurs

o SCOPS HQ is currently working on a memo which will provide

guidance on the adjudication of NIW petitions under Dhanasar.

The memo will include a section which describes the types of
evidence that might be submitted by an entrepreneur seeking
to advance a business endeavor. These types of evidence
may be submitted to meet the requirements of one or more of
the Dhanasar prongs.
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Entrepreneurs

o What is an entrepreneur?

o Someone who undertakes a proposed endeavor either individually
(as a sole proprietor) or through a start-up entity based in the
United States in which they typically:

n Possess an ownership interest; and

= Maintain an active and central role in the business such that
knowledge, skills and experience would significantly advance the
proposed endeavor.

o May not follow a traditional career path.

o Start-up entities may be structured in a variety of different
ways.
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Entrepreneurs (Cont’d)

0

When reviewing evidence of investments, revenue, and job creation,
officers should keep in mind the individual circumstances of each
case. Evidence that might show that a beneficiary is well-positioned
to advance the proposed endeavor in one case may not be sufficient
for a different type of business endeavor, geographical area or field.

In addition, while unsubstantiated claims cannot form the basis of a
successful NIW petition, officers may encounter entrepreneurial
endeavors that are not currently employing a significant amount of
workers or generating a substantial amount of revenue, yet the
petitioner may still be able to demonstrate, by a preponderance of the
evidence, the beneficiary’s eligibility for an NIW. Petitioners are not
required to establish that the endeavor will ultimately succeed.
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Entrepreneurs and Evidence

= Qwnership and Role in U.S. Entity — the beneficiary’s
ownership and active role in the entity may show that he or she
Is well-positioned to advance the endeavor. Since this role
may disqualify the entity from filing a labor certification on the
beneficiary’s behalf, this evidence could also be weighed in
determining the national interest in granting a waiver.

o Degrees, Certifications, Licenses, Employment Letters, and
Other Evidence of Experience — could be submitted to
establish the second prong, but also the third prong to show
that the beneficiary’s skills could be difficult to represent on a
labor certification, and that despite the possible presence of
qualified U.S. workers, a balancing of the beneficiary’s unique

-ﬁgyalifications justify a waiver.
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Entrepreneurs and Evidence (Cont’d)

o lnvestments — evidence of an investment may be submitted to
establish the substantial merit of the endeavor, such as a
research grant from a federal agency, and may also be
submitted to establish that the beneficiary is well-positioned to
advance the entrepreneurial endeavor.

o Participation in Growth Accelerators and Incubators — the
competitiveness of entry into these organizations may
establish the beneficiary’s record of success as well as
demonstrating progress towards achieving the endeavor.
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Entrepreneurs and Evidence (Cont’d)

o Awards or grants — Awards or grants from government entities,
or from private entities such as research institutes and think
tanks, may provide evidence that establishes the substantial
merit and/or national importance of the endeavor, as well as
the second prong.

o Intellectual Property — Patents and other types of intellectual
property, combined with evidence of their significance (such as
licenses) may show a prior record of success as well as
progress towards achieving the endeavor.
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Entrepreneurs and Evidence (Cont’d)

o Published materials about the beneficiary and entity — this
evidence can help to document claims made under any of the
three Dhanasar prongs.

o Job creation and revenue generation — evidence
demonstrating that the entity already has produced significant
job creation, or has the potential to, could establish the
endeavor’s substantial merit and national importance, as well
as helping to establish the second prong by showing the stage
of development of the entity.

fﬁ{‘ﬁﬁ‘%& U.S. Citizenship
w=g3.] and Immigration
Onpsey  Services

=

68



Entrepreneurs and Evidence (Cont’d)

o Letters and other statements — Letters from government
entities, outside investors or others with knowledge of the
entity’s research, intellectual property, business plan, products
or services, or the beneficiary’s skills and experience, may
provide support for claims made under any of the Dhanasar
prongs when supported by documentary evidence.
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Some Guidelines for Reviewing
Evidence

o USCIS may, in its discretion, use as advisory opinions
statements submitted as expert testimony. See Matter of
Caron International, 19 1&N Dec. 791, 795 (Comm’r. 1988).

o However, USCIS is ultimately responsible for making the final
determination regarding an alien’s eligibility for the benefit sought.

= The submission of letters from experts supporting the petition is
not presumptive evidence of eligibility; USCIS may evaluate the
content of those letters as to whether they support the alien’s
eligibility.

o USCIS may even give less weight to an opinion that is not
corroborated, in accord with other information, or is in any way
questionable.
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Some Guidelines for Reviewing
Evidence

o Evidence should indicate how the alien’s work (such as
publication, presentation, peer review, etc.) distinguishes the
alien from others in the field.

o A gauge of an alien’s influence in the field may be the
reception of published research; citation may be strong
evidence of the alien’s impact and influence.

o http://scholar.google.com
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Some Guidelines for Reviewing
Evidence

o Evidence of patents, copyrights and other innovations are of
little weight unless accompanied by proof of distribution or
publication on a national scale.

o Recognition, professional memberships, large remuneration
and tenure in the field may establish ‘exceptional ability’, but
these alone do not justify a national interest waiver of the job
offer requirement.
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National Interest Waiver Considerations

o A petitioner must establish the beneficiary’s underlying

eligibility for the classification by submitting proof of an
advanced degree (or its equivalent) or exceptional ability.

o Eligibility for a national interest waiver under Dhanasar is a

Rl

separate consideration. Eligibility for the classification does
not by itself establish eligibility for a national interest waiver.

o As noted in Dhanasar, the petitioner must go beyond showing the
beneficiary’s expertise in a particular field to establish eligibility for a
national interest waiver. Whether the petitioner seeks classification of
the beneficiary as an individual of exceptional ability or as a member
of the professions holding an advanced degree, the beneficiary
cannot qualify for a waiver just by demonstrating a degree of
expertise significantly above that ordinarily encountered in the field of

___expertise.
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Dhanasar Summary

o Dhanasar's first prong focuses on the merit and importance of
the specific proposed endeavor, and de-emphasizes the

geographic scope of the endeavor in place of a broader
perspective.

o Dhanasar's second prong focuses on the ability of the foreign
national to advance the endeavor, and does not require a
showing that the endeavor is more likely than not to succeed.

o The third prong balances the national interest in protecting
U.S. jobs with the benefit to the national interest from the
foreign national’'s proposed endeavor.
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Final Review (Page 1)

o Which immigration precedent decision most influence
adjudication of NIW petitions (apart from physicians)?
o Matter of Dhanasar, 26 1&N Dec. 884 (AAO 2016)

o What are the 3 “prongs” of the Dhanasar test?

o The proposed endeavor has both substantial merit and
national importance.

o The foreign national is well-positioned to advanced the
proposed endeavor.

o That, on balance, it would be beneficial to the US to waive the
requirements of a job offer and thus of a labor certification.

s {3’;{“3 U.S. Citizenship
'&{f Ay %‘7 and Immigration

W

Umpsy Services

75



Final Review (Page 2)

= What are some factors to consider when analyzing the
prong of Dhanasar?

o Education, skills, knowledge and record of success in similar or
related endeavors.

o Model or plan for future activities.
o Progress towards achieving the proposed endeavor.

o Interest from potential customers, users, investors or other
relevant entities.
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Final Review (Page 3)

What are some factors to consider when analyzing the 3
prong of Dhanasar?

o Whether a labor certification would be impractical.

o Whether, even assuming that other qualified U.S. workers are
available, the U.S. would benefit from the foreign national’s
contributions.

o Whether the national interest in the foreign national’s contributions
is sufficiently urgent.

o Whether the endeavor has the potential for job creation.

o Whether the individual’s employment does not adversely affect
U.S. workers.
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Summary

o |n this module, we covered the following topics:

o How to identify a regular NIW petition.
o How to decide whether:

= The self-petitioner or beneficiary meets 2"d preference; and

o Whether a waiver is in the national interest.

o Any questions?

/See, U.S. Citizenship
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Dhanasar NIW Case Summary Template

Classification: NIW Decision: | (0 Approved [ Denied

Field/Job

Proposed Endeavor

Did the petitioner/beneficiary meet prong 1 of the Dhanasar NIW analysis?

1 | Substantial Merit? Yes: O No: [

Describe Evidence:

2 National Importance? Yes: [1 No: [

Describe Evidence:

Did the petitioner/beneficiary meet prong 2 of the Dhanasar NIW analysis?

Well positioned to advance the endeavor? Yes: [1 No: [

Which factor(s) showed that petitioner/beneficiary is or isn’t well positioned?

[ Education, skills, knowledge, record of success?

I Model or plan for future activities?

[ Progress towards achieving the proposed endeavor?

I Interest of potential customers, users, investors or others?
LJ Other?

Describe Evidence:

Did the petitioner/beneficiary meet prong 3 of the Dhanasar NIW analysis?

Did balance favor other national interests over protection of U.S. job market? Yes: [0 No: [

Which factor(s) tipped balance in favor of or against of waiver?

U Impractical for job offer or labor certification?

1 Benefit despite availability of qualified U.S. workers?
O Urgency?

1 Potential job creation?

[J No adverse affect to U.S. workers?

Describe Evidence:

Rev. 6/30/2014




E21 NATIONAL INTEREST WAIVER

500

501

502

503

504

505

506

507

508

509

510

511

512

513

514

515

516

517
518
519

Mandatory Introduction, Self or Other Petitioner (Chose one) (MUST BE
INCLUDED)

Mandatory Introduction, Continued (MUST BE INCLUDED)
Beneficiary qualifies for the classification with an advanced degree

An exemption from the requirement of a job offer is in the national interest of the
United States (MUST BE INCLUDED if addressing 504, 505, 506, or 507))

The proposed endeavor’s substantial merit
The proposed endeavor’s national importance
The beneficiary is well positioned to advance the proposed endeavor

On balance, it would be beneficial to the United States to waive the requirements of
a job offer

ETA

Translations

Missing information on the petition

Select classification (when it appears the petitioner has made a clerical error)
Signature on petition

Petitioner must submit G-28

Attorney suspended

Resubmit RFE response

Request to withdraw appeal at AAO

FOR HISTORICAL PURPOSES ONLY
MATTER OF NYSDOT
Please seek assistance before using the historic standards

Has not established substantial intrinsic merit
Has not established national in scope
National Interest Waiver



E21 NATIONAL INTEREST WAIVER

500 Introduction: Chose One (MUST BE INCLUDED IN ALL RFEs)
SELF PETITIONER

Reference is made to this Form [-140, Immigrant Petition for Alien Worker, filed on
XXXDATEXXX, by XXXNAME PETITITIONER/BENEFICIARYXXX (petitioner and
beneficiary). The petitioner, on XXXhis/herXXX own behalf, secks to classify the beneficiary as
a member of the professions holding an advanced degree in accordance with Section
203(b)(2)(A) of the Immigration and Nationality Act (INA). The petitioner also seeks to waive
the requirement that XXXhis/herXXX services in the sciences, arts, professions, or business be
sought by an employer in the United States under Section 203(b)(2)(B) of the INA. The priority
date for this petition is XXXDATEXXX.

-OR-
OTHER PETITIONER

The petitioner, XXXNAME OF PETITIONERXXX, filed an Immigrant Petition for Alien
Worker (Form 1-140) on XXXDATEXXX. On Form 1-140, the petitioner seeks to classify the
beneficiary, XXXBENEFICIARY’S NAMEXXX, as a member of the professions holding an
advanced degree in accordance with Section 203(b)(2)(A) of the Immigration and Nationality Act
(INA). The petitioner also seeks to waive the requirement that the beneficiary’s services in the
sciences, arts, professions, or business be sought by an employer in the United States under
Section 203(b)(2)(B) of the INA. The priority date for this petition is XXXDATEXXX.

501 Mandatory Introduction, Continued (MUST BE INCLUDED IN ALL RFEs)

The beneficiary intends to work as a/an XXXOCCUPATIONXXX in the field of
XXXFIELDXXX.

In order to establish eligibility, the petitioner must establish that:
o The beneficiary qualifies for the requested classification; and
e An exemption from the requirement of a job offer, and thus of a labor certification, is in
the national interest of the United States.

The evidence does not establish that XXXSTATE WHICH OF THE ABOVE IS NOT
ESTABLISHEDXXX. Therefore, USCIS requests additional evidence.

IF THE JOB REQUIRES EXCEPTIONAL ABILITY, SEE THE HQ-APPROVED RFE
LANGUAGE

502  Beneficiary qualifies for the classification with an advanced degree

The petitioner must establish that the beneficiary holds an advanced degree as of the priority date.
XXXSTATE SPECIFIC REQUIREMENTS, AND DISCUSS WHY ANY SUBMITTED
EVIDENCE IS DEFICIENT OR IF PETITIONER FAILED TO SUBMIT ANY
EVIDENCEXXX Therefore, please submit evidence to establish that the beneficiary is a
professional holding an advanced degree in XXXFIELDXXX. This evidence may consist of the
following documentation:



e A copy of the beneficiary’s official academic record, showing that the beneficiary has a
U.S. advanced degree (or a foreign equivalent degree), the dates of attendance, area of
concentration of study, and the date the beneficiary received the degree. Please also
submit a complete copy of the beneficiary’s transcripts to show the major area of study;
or

e A copy of the beneficiary’s official academic record showing that the beneficiary has a
U.S. baccalaureate degree (or a foreign equivalent degree), and evidence in the form of
letters from current or former employer(s) showing that the beneficiary has at least five
years of progressive post-baccalaureate experience in the specialty. The employer must
issue the letter of experience on official letterhead and must list the employer’s name and
address, the date, the signer’s name and title, and a description of the beneficiary’s
experience, including dates of employment and specific duties.

If the beneficiary completed XXXHIS OR HERXXX education outside the United States, in
addition to the beneficiary’s official academic record, please submit a detailed advisory
evaluation of the beneficiary’s credentials. This evaluation is necessary to determine the level
and major field of the beneficiary’s education in terms of equivalent education in the United
States. An acceptable evaluation should:
o Consider formal education only, and not practical training or experience;
o State whether the beneficiary completed the United States equivalent of high school
before entering college;
e Provide a detailed explanation of the evaluated material, rather than a simple conclusive
statement; and
» Briefly state the evaluator’s qualifications and experience.

503 An exemption from the requirement of a job offer is in the national interest of the
United States (MUST BE INCLUDED IF MORE EVIDENCE IS NEEDED TO
ESTABLISH ELIGIBILITY FOR A NATIONAL INTEREST WAIVER)

USCIS has designated Matter of Dhanasar, 26 1&N Dec. 884 (AAO 2016)(“Dhanasar™) as a
precedent decision. That decision rescinded the earlier precedent decision, Matter of New York
State Dep’t of Transp. (“NYSDOT”), 22 I&N Dec. 215 (Acting Assoc. Comm’r1998), regarding
national interest waivers under Section 203(b)(2)(B)(1) of the INA, and introduced a new three-
prong test for determining eligibility. USCIS may grant a national interest waiver as a matter of
discretion if the petitioner demonstrates by a preponderance of the evidence that:

o The beneficiary’s proposed endeavor has both substantial merit and national importance;

o The beneficiary is well positioned to advance the proposed endeavor; and

e On balance, it would be beneficial to the United States to waive the requirements of a job
offer and thus of a labor certification.

If these three elements are satisfied, USCIS may approve the national interest waiver as a matter
of discretion.

The evidence does not establish that XXXSTATE WHICH OF THE ABOVE IS NOT
ESTABLISHEDXXX. Therefore, USCIS requests additional evidence.

504 The proposed endeavor’s substantial merit



Please submit evidence to establish that the beneficiary’s proposed endeavor has substantial
merit. (CHOSE ONE)
e The petitioner did not submit any evidence to establish that the proposed endeavor meets
this requirement.
-OR —
e The petitioner submitted XXXLIST EVIDENCEXXX to establish that the beneficiary’s
proposed endeavor meets this requirement. However, this is insufficient because
XXXEXPLAIN DEFICIENCIESXXX.

Evidence to establish that the beneficiary’s proposed endeavor has substantial merit consists of,
but is not limited to, the following:
o A detailed description of the proposed endeavor and why it is of substantial merit; and
o Documentary evidence that supports the petitioner’s statements and establishes the
endeavor’s merit.

505  The proposed endeavor’s national importance

Please submit evidence to establish that the beneficiary’s proposed endeavor has national
importance. This evidence must demonstrate the endeavor’s potential prospective impact.
(CHOSE ONE)
o The petitioner did not submit any evidence to establish that the beneficiary’s proposed
endeavor meets this requirement.
-OR-
e  The petitioner submitted XXXLIST EVIDENCEXXX to establish that the beneficiary’s
proposed endeavor meets this requirement. However, this is insufficient because
XXXEXPLAIN DEFICIENCIESXXX.

Evidence to establish that the beneficiary’s proposed endeavor has national importance consists
of, but is not limited to, the following:

e A detailed description of the proposed endeavor and why it is of national importance,

o Documentary evidence that supports the petitioner’s statements and establishes the
endeavor’s national importance. Such evidence must demonstrate the endeavor’s
potential prospective impact, and may consist of, but is not limited to, evidence showing
that the proposed endeavor:

o Has national or even global implications within a particular field;

o Has significant potential to employ U.S. workers or has other substantial positive
economic effects, particularly in an economically depressed area;

o Will broadly enhance societal welfare or cultural or artistic enrichment; and

o Impacts a matter that a government entity has described as having national
importance or is the subject of national initiatives.

506  The beneficiary is well positioned to advance the proposed endeavor

XXXACKNOWLEDGE IF THE PROPOSED ENDEAVOR HAS BOTH SUBSTANTIAL
MERIT AND NATIONAL IMPORTANCE.XXX

Please submit evidence to establish that the beneficiary is well positioned to advance the
proposed endeavor. (CHOSE ONE)
o The petitioner did not submit any evidence to establish that the beneficiary meets this
requirement.



-OR-

o The petitioner submitted XXXLIST EVIDENCEXXX to establish that the beneficiary
meets this requirement.  However, this is insufficient because XXXEXPLAIN
DEFICIENCIESXXX.

Evidence which best establishes that the beneficiary is well positioned to advance the proposed
endeavor will document the beneficiary’s qualifications (skills, experience and track record),
support (financial and otherwise) and commitment (plans and progress) to drive the endeavor
forward, and will support projections of future work in the proposed endeavor. USCIS may
consider factors including, but not limited to, the following: XXX DELETE A BULLET
BELOW IF THE EVIDENCE LISTED ABOVE ADDRESSES THE FACTOR, OR IF THE
FACTOR IS NOT READILY APPLICABLE TO THE BENEFICIARY OR ENDEAVORXXX

e To show a beneficiary’s education, skills, knowledge and record of success in related or
similar efforts, the petitioner may submit one or more pieces of evidence from the
following non-exhaustive list:

O
O
o]

Degrees, certificates or licenses in the field;

Patents, trademarks or copyrights owned by the beneficiary;

Letters from experts in the beneficiary’s field, describing the beneficiary’s past
achievements and providing specific examples of how the beneficiary is well
positioned to advance his or her endeavor. Testimonial letters should include
information about the expert’s own credentials, such as a curriculum vitae;

Published articles and/or media reports about the beneficiary’s achievements or
current work;

Documentation demonstrating a strong citation history;

Evidence that the beneficiary’s work has influenced his or her field of endeavor;
Evidence demonstrating the beneficiary has a leading, critical or indispensable role in
the endeavor or similar endeavors; and

Evidence showing that the beneficiary’s past inventions or innovations have been
used or licensed by others in the field.

e To show a model or plan for future activities, the petitioner may submit one or more
pieces of evidence from the following non-exhaustive list:

e}

O
o
@]

A plan describing how the beneficiary intends to continue his or her work in the
United States;

A detailed business model, when appropriate;

Correspondence from prospective/potential employers, clients or customers; and
Documentation reflecting feasible plans for financial support.

e To show progress towards achieving the proposed endeavor, a petitioner may submit one
or more pieces of evidence from the following non-exhaustive list:

O

o}

O

Evidence of grants the beneficiary has received listing the amount and terms of the
grants, as well as the grantees;

Copies of contracts, agreements or licenses resulting from the proposed endeavor or
otherwise demonstrating the beneficiary is well positioned to advance the proposed
endeavor;

Evidence of achievements that the beneficiary intends to build upon or further
develop (including the types of documentation listed under “beneficiary’s education,
skills, knowledge and record of success in related or similar efforts™); and



o Evidence demonstrating the beneficiary has a leading, critical or indispensable role in
the endeavor.

e To show interest of potential customers, investors or other relevant beneficiaries, a
petitioner may submit one or more pieces of evidence from the following non-exhaustive
list:

o Letters from a government entity demonstrating its interest in the proposed endeavor;

o Evidence that the beneficiary has received investment from U.S. investors, such as
venture capital firms, angel investors or start-up accelerators, in amounts that are
appropriate to the relevant endeavor;

o Evidence that the beneficiary has received awards, grants or other indications of
relevant non-monetary support (e.g., using facilities free of charge, etc.) from
Federal, State or local government entities with authority over the field of endeavor;

o Evidence demonstrating how the beneficiary’s work is being used by others, such as:

» Contracts with companies using products, projects or services that the
beneficiary developed or assisted in developing;

= Documents showing licensed technology or other procedural or technological
advancements developed in whole or in part by the beneficiary and relied
upon by others; and

= Patents or licenses awarded to the beneficiary with documentation showing
why the particular patent or license is significant to the field.

e Other evidence that may indicate that the beneficiary is well-positioned to advance the
endeavor.

Note: The beneficiary may be well positioned to advance the endeavor even if there is no
certainty that the proposed endeavor will be a success. However, unsubstantiated claims are
insufficient and would not meet the petitioner’s burden of proof.

507 On balance, it would be beneficial to the United States to waive the requirements of
a job offer

XXXACKNOWLEDGE IF THE PROPOSED ENDEAVOR HAS BOTH SUBSTANTIAL
MERIT AND NATIONAL IMPORTANCE, AND THE BENEFICIARY IS WELL
POSITIONED TO ADVANCE THE PROPOSED ENDEAVORXXX

Please submit evidence to establish that, on balance, it would be beneficial to the United States to
waive the requirements of a job offer and thus of a labor certification. This balance was described
in Dhanasar as on one hand protecting the domestic labor supply through the creation of the labor
certification process, while on the other hand recognizing that in certain cases the benefits
inherent in the labor certification process can be outweighed by other factors that are also deemed
to be in the national interest.

USCIS may evaluate factors including, but not limited to, the following:

e  Whether, in light of the nature of the beneficiary’s qualifications or proposed
endeavor, it would be impractical either for the beneficiary to secure a job offer
or for the petitioner to obtain a labor certification;

o  Whether, even assuming that other qualified U.S. workers are available, the
United States would still benefit from the beneficiary’s contributions;



o  Whether the national interest in the beneficiary’s contributions is sufficiently
urgent to warrant forgoing the labor certification process;

e  Whether the beneficiary’s endeavor may lead to potential creation of jobs; and

e  Whether the beneficiary is self-employed in a manner that generally does not
adversely affect U.S. workers.

508 ETA

Please submit Form ETA-750B, “Statement of Qualifications of Alien,” or Form ETA-9089,
“Application for Permanent Employment Certification,” Parts J, K and L.

509 Translations

If any document is in a foreign language, then it must be submitted along with a certified English
translation. The translator must certify that he/she is competent to perform the translation and
that the translation is accurate. Translations submitted without the related foreign document are
not acceptable.

510 Missing information on the petition

The petitioner did not indicate [STATE WHAT WAS MISSING: PAGE 3, PART H,
QUESTION 2] on the Form I-140 petition. Therefore, please complete the attached photocopied
sections of the Form I-140 petition and submit the response. The petitioner should re-sign and
date the photocopied sections of the I-140.

511 Select classification (when it appears the petitioner has made a clerical error)

The petitioner has selected the [XXX] classification on the petition. However, the supporting
evidence indicates that the petitioner is seeking the [XXX] classification. Please clarify which
classification the petitioner seeks.

512 Signature on petition

The petitioner did not sign the petition. [INSERT REASON FOR SENDING RFE: SIGNED BY
WRONG PERSON, NOT SIGNED, ETC.] Therefore, an authorized official of the petitioner
must sign and date the attached photocopy of the petition.

513 Petitioner must submit G-28

The petitioner [did not submit a valid G-28 OR submitted a copy of a G-28 OR submitted a G-28
without original signatures OR SPECIFY WHAT IS DEFICIENT WITH THE G-28]. If the
petitioner wishes to be represented by an attorney or accredited legal representative, then the
petitioner must submit a completed Form G-28 signed by the petitioner and the petitioner’s
attorney or accredited legal representative.

The G-28 will not be recognized if there is only a law firm and not a specific individual’s name
indicated directly below the representative signature block. The name of the individual

representative must be clearly typed or printed.

514 Attorney suspended



[INAME OF ATTORNEY], the attorney who submitted a Notice of Entry of Appearance (Form
G-28) to USCIS with the petition, has been suspended from the practice of law in the state of
[NAME OF STATE]. USCIS has an obligation to ensure that only those attorneys and
representatives who are authorized to practice before the agency are recognized in that manner.
USCIS will communicate directly with the petitioner during the period of the individual’s
suspension from practice unless a Form G-28 signed by an authorized attorney or representative
is filed with the agency.

515 Resubmit RFE response

USCIS records indicate that on [DATE], a request for additional evidence or documentation
regarding the petitioner’s Form [-140 Immigrant Petition for Alien Worker, was issued. A review
of our electronic systems indicates a response was received from the petitioner by this office but
has not been incorporated into the record. Please resubmit the documentation and evidence
previously submitted. A copy of the original request for evidence has been enclosed.

516 Request to withdraw appeal at AAO

USCIS records show that the petitioner has previously filed for this beneficiary, based upon the
same material issues and in the same classification. The prior petition was denied and is currently
on appeal with the Administrative Appeals Office (AAQ). USCIS cannot proceed with the
adjudication of this new petition while the appeal is pending with AAO. The petitioner may
choose to withdraw the pending appeal by notifying the AAO in writing of its decision to
withdraw the pending appeal. Once the AAO acknowledges the withdrawal, the new petition can
be adjudicated. Otherwise, the new petition must remain pending until the AAO reaches a
decision on the pending appeal.

FOR HISTORICAL PURPOSES ONLY
MATTER OF NYSDOT
Please seek assistance before using the historic standards

517 Has Not Established Substantial Intrinsic Merit

The petitioner must establish that the beneficiary’s proposed employment has substantial intrinsic
merit. [STATE WHY SUBMITTED EVIDENCE IS DEFICIENT OR MISSING] Please submit
evidence to establish that the beneficiary’s activities are of substantial intrinsic merit. This evidence
might show that the field of endeavor may:
e Benefit the U.S. economy;
Improve wages and working conditions of U.S. workers;
Improve education;
Provide more affordable housing;
Improve the environment of the U.S.;
Make more productive use of natural resources; or
Serve the interests of a U.S. government agency.

518 Has not established national in scope



The petitioner must establish that the beneficiary’s proposed employment is national in scope.
[STATE WHY SUBMITTED EVIDENCE IS DEFICIENT OR MISSING] Please submit evidence
that the beneficiary’s contributions will impart national-level benefits.

519 National Interest Waiver

The petitioner must establish that the national interest would not be served if the petitioner was
required to obtain a labor certificate for the proposed employment. [STATE WHY SUBMITTED
EVIDENCE IS DEFICIENT OR MISSING] Please submit evidence to establish that the
beneficiary’s past record justifies projections of future benefit to the nation.

The petitioner must persuasively demonstrate that the national interest would be adversely affected if
a labor certification were required. The petitioner must demonstrate that it would be contrary to the
national interest to potentially deprive the prospective employer of the beneficiary’s services by
making the position available to U.S. workers.

The petitioner must establish that the beneficiary has a past record of specific prior achievement with
some degree of influence on the field as a whole. The beneficiary’s previous influence on the field
as a whole must justify projections of future benefit to the national interest. The petitioner must
establish, in some capacity, the beneficiary’s ability to serve the national interest to a substantially
greater extent than the majority of others in the field. For example, the petitioner may submit copies
of the beneficiary’s patents and copyrights; grant proposals; peer reviewed articles; performance
evaluations for the last five to ten years; work that has been evaluated in independent journals; and
awards for work in the field. Any awards for work in the field must be accompanied by a statement
from the institution that granted the award, commenting on the number of awards given, the
frequency of the award, the criteria for granting the award, and the number of individuals eligible to
compete for the award.

The petitioner must establish that the beneficiary’s skills or background are unique and innovative
and serve the national interest. If the beneficiary possesses any special skills, knowledge or abilities
that could not be articulated on an application for labor certification, the petitioner must submit
evidence to demonstrate these special skills, knowledge or abilities.



I-140 E21 NIW CHECKLIST

ADVANCED DEGREE PROFESSIONALS OR ALIENS OF

EXCEPTIONAL ABILITY

Who files 1-140: The alien or anyone on the alien’s behalf
Labor Certification: Not required

Evidence:

The beneficiary qualifies for the requested classification

A U.S. academic or professional degree or a foreign equivalent degree above that of

baccalaureate.

A U.S. baccalaureate degree or a foreign equivalent degree followed by at least five years

of progressive experience in the specialty.

Using the Kazarian two-step analysis, the alien must meet the plain language of at least 3

of the following six criteria. Next, the evidence must be considered in the context of a
final merits determination to determine whether the alien has a degree of expertise
significantly above that ordinarily encountered in the sciences, arts or business.

An official academic record showing that the alien has a degree, diploma,

certificate, or similar award from a college, university, school, or other institution
of learning relating to the arca of exceptional ability; or

Evidence in the form of letter(s) from current or former employer(s) showing that

the alien has at least ten years of full-time experience in the occupation for which
he or she is being sought; or

A license to practice the profession or certification for a particular profession or
occupation;

Evidence that the alien has commanded a salary, or other remuneration for
services, which demonstrates exceptional ability;

Evidence of membership in professional associations; or

Evidence of recognition for achievements and significant contributions to the

industry or field by peers, governmental entities, or professional or business
organizations.

If the above standards do not readily apply to the beneficiary's occupation, the

petitioner may submit comparable evidence to establish the beneficiary's
eligibility.

The beneficiary qualifies for a waiver of the job offer requirement

The beneficiary’s proposed endeavor has both substantial merit and national importance;
The beneficiary is well positioned to advance the proposed endeavor; and

On balance, it would be beneficial to the United States to waive the requirements of a job
offer and thus of a labor certification.

A fully completed, signed, Form ETA-750, Part B, or Sections J, K and L. of ETA Form 9089.

TSC Training Unit, 10/12



NIW Denial ECHO Standards

NIW Denial Standard Paragraphs:

NIW Denial Intro

Section 203(b)(2)(A) of the INA states, in part, that visas shall be made available to qualified immigrants
who are members of the professions holding advanced degrees or their equivalent, or who, because of
their exceptional ability in the sciences, arts, or business will substantially benefit prospectively the
national economy, cultural or educational interests, or welfare of the United States and whose services
in the sciences, arts, professions, or business are sought by a U.S. employer.

However, under Section 203(b){2)(B) of the INA, the Secretary of Homeland Security may, when the
Secretary deems it to be in the national interest, waive the requirement that an alien’s services in the
sciences, arts, professions, or business be sought by an employer in the United States.

After the petitioner has established a beneficiary’s eligibility for second preference classification under
section 203(b)(2)(A) of the INA, USCIS may grant a national interest waiver if the petitioner
demonstrates by a preponderance of the evidence that: (1) the foreign national’s proposed endeavor
has both substantial merit and national importance; (2) the foreign national is well positioned to
advance the proposed endeavor; and (3), on balance, it would be beneficial to the United States to
waive the requirements of a job offer and thus of a labor certification. Matter of Dhanasar, 26 I&N Dec.
884 (AAO 2016). If these three elements are satisfied, USCIS may approve the national interest waiver
as a matter of discretion.

The first prong, substantial merit and national importance, focuses on the specific endeavor that the
foreign national proposes to undertake. The endeavor’s merit may be demonstrated in a range of areas
such as business, entrepreneurialism, science, technology, culture, health, or education. To establish
that an endeavor has substantial merit, the petitioner should provide a detailed description of the
endeavor and why it is meritorious. In determining whether the proposed endeavor has national
importance, USCIS considers its potential prospective impact.

The second prong shifts the focus from the proposed endeavor to the foreign national. To determine
whether he or she is well positioned to advance the proposed endeavor, USCIS considers factors
including, but not limited to: the individual’s education, skills, knowledge and record of success in
related or similar efforts; a model or plan for future activities; any progress towards achieving the
proposed endeavor; and the interest of potential customers, users, investors, or other relevant entities
or individuals.

The third prong requires the petitioner to demonstrate that, on balance, it would be beneficial to the
United States to waive the requirements of a job offer and thus of a labor certification. In performing



this analysis, USCIS may evaluate factors such as: whether, in light of the nature of the foreign national’s
gualifications or the proposed endeavor, it would be impractical either for the foreign national to secure
a job offer or for the petitioner to obtain a labor certification; whether, even assuming that other
gualified U.S. workers are available, the United States would still benefit from the foreign national’s
contributions; and whether the national interest in the foreign national’s contributions is sufficiently
urgent to warrant forgoing the labor certification process. In each case, the factor(s) considered must,
taken together, indicate that on balance, it would be beneficial to the United States to waive the
requirements of a job offer and thus of a labor certification.

XXXIndicateWhichProngslfAnyHaveBeenMetXXX

Therefore, the beneficiary is not eligible for, and does not merit, a national interest waiver as a matter
of discretion.

NIW Substantial Merit

The Proposed Endeavor’s Substantial Merit

¢ You did not submit any evidence to establish that the beneficiary meets this requirement.

e You did not submit any evidence to establish that the petitioner meets this requirement.

e You submitted XXXListEvidenceXXX to establish that the beneficiary meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

¢  You submitted XXXListEvidenceXXX to establish that the petitioner meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

XXX The petitioner has not submitted a detailed description of the proposed endeavor and documentary
evidence that demonstrates OR The documentary evidence submitted does not support the petitioner’s
statementsXXX that the proposed endeavor has substantial merit in an area such as business,
entrepreneurialism, science, technology, culture, health, education, the arts, or social

sciences. Therefore, it has not been established that the proposed endeavor is of substantial merit.

NIW National Importance

The Proposed Endeavor’s National Importance

e You did not submit any evidence to establish that the beneficiary meets this requirement.

e You did not submit any evidence to establish that the petitioner meets this requirement.

¢ You submitted XXXListEvidenceXXX to establish that the beneficiary meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

e You submitted XXXListEvidenceXXX to establish that the petitioner meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.



XXXThe petitioner has not submitted documentary evidence that demonstrates OR The evidence
submitted does not support the petitioner’s statementsXXX that the proposed endeavor will have
potential prospective impact, such as evidence that the endeavor:

e Will have broader implications, or national or global implications within a particular field;

¢ Has significant potential to employ U.S. workers;

¢ Will have substantial positive economic effects, particularly in an economically depressed area;
e Will broadly enhance societal welfare; or

o  Will broadly enhance cultural or artistic enrichment.

Therefore, the petitioner has not established that the proposed endeavor is of national importance.
NIW Second Prong

Whether the Beneficiary is Well Positioned to Advance the Proposed Endeavor

e You did not submit any evidence to establish that the beneficiary meets this requirement.

* You did not submit any evidence to establish that the petitioner meets this requirement.

e You submitted XXXListEvidenceXXX to establish that the beneficiary meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

*  You submitted XXXListEvidenceXXX to establish that the petitioner meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

XXXThe petitioner has not submitted documentary evidence that demonstrates OR The evidence
submitted does not support the petitioner’s statements XXX that, after consideration of the following
non-exhaustive list of factors, among others, the beneficiary is well positioned to advance the proposed
endeavor:

e The individual’s education, skills, knowledge, and record of success in related or similar efforts;
e A model or plan for future activities;

e Any progress towards achieving the proposed endeavor; or

¢ The interest of potential customers, users, investors or other relevant entities or individuals.

Therefore, the petitioner has not established that the beneficiary is well positioned to advance the
proposed endeavor.

NIW Third Prong

Whether, On Balance, It Would be Beneficial to the United States to Waive the Reguirements of a Job
Offer, and Thus of a Labor Certification




¢ You did not submit any evidence to establish that the beneficiary meets this requirement.

¢ You did not submit any evidence to establish that the petitioner meets this requirement.

e You submitted XXXListEvidenceXXX to establish that the beneficiary meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

e You submitted XXXListEvidenceXXX to establish that the petitioner meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

XXXThe petitioner has not submitted documentary evidence that demonstrates OR The evidence
submitted does not support the petitioner’s statementsXXX that, on balance, it would be beneficial to
the United States to waive the requirements of a job offer, and thus of a labor certification. In
performing the balancing analysis of the national interest in protecting the domestic labor supply
through the labor certification process, on the one hand, and on the other hand, national interest
factors that may outweigh it, USCIS considers one or more of the following factors, among others:

e The impracticality of a labor certification;

e The benefit to the United States from the beneficiary’s prospective contributions, even if other
U.S. workers are also available; or

e The national interest in the individual’s contributions is sufficiently urgent.

e Whether the beneficiary’s endeavor may lead to potential creation of jobs; or

e Whether the beneficiary is self-employed in a manner that generally does not adversely affect
U.S. workers.

XXXInsertAnalysisOfTheFactorsAndConsiderationsClaiedAndWhyTheyDidNotOutweighTheNationalintere
stinProtectingTheDomesticLaborSupplyThroughThelLaborCertificationProcessXXX

Therefore, the petitioner has not established that, on balance, it would be beneficial to the United
States to waive the requirements of a job offer, and thus of a labor certification.

NIW Labor Certification

To apply for a national interest waiver, the petitioner must submit Form ETA-750B, Statement of
Qualifications of Alien. See 8 C.F.R. § 204.5(k)(4)(ii).USCIS notes that the petitioner did not submit a
properly completed Application for Alien Employment Certification (Form ETA-750B) or Application for
Permanent Employment Certification (ETA Form 9089), Parts J, K, and L.

¢ You did not submit any evidence to establish that the beneficiary meets this requirement.

¢ You did not submit any evidence to establish that the petitioner meets this requirement.

e You submitted XXXListEvidenceXXX to establish that the beneficiary meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.



e You submitted XXXListEvidenceXXX to establish that the petitioner meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

Therefore, since the petitioner did not submit this required evidence, USCIS must deny the Form [1-140
for this additional reason.

NiW-Related Denial Snippet Groups:

E21 Exceptional Ability Intro

NIW:

The petitioner also seeks to waive the requirement that the beneficiary’s services in the sciences, arts,
professions, or business be sought by an employer in the United States under INA Section 203(b){2}(B).

NiW Denial
Publication alone not contrib:

The Association of American Universities’ Committee on Postdoctoral Education, on page 5 of its Report
and Recommendations, March 31, 1998, set forth its recommended definition of a postdoctoral
appointment. Among the factors included in this definition were the acknowledgment that “the
appointment is viewed as preparatory for a full-time academic and/or research career,” and that “the

appointee has the freedom, and is expected, to publish the results of his or her research or scholarship
during the period of the appointment.” Thus, this national organization considers publication of one’s
work to be “expected,” even among researchers who have not yet begun “a full-time academic and/or
research career.” This report shows that publication of scholarly articles is not automatically evidence of
influential contributions; the research community’s reaction to those articles must be considered.

Advanced Degree Met:
The regulations at 8 CFR 204.5(k)(2) defines "advanced degree" as:

... any United States academic or professional degree or a foreign equivalent degree above that
of baccalaureate. A United States baccalaureate degree or a foreign equivalent degree followed
by at least five years of progressive experience in the specialty shall be considered the
equivalent of a master's degree. If customarily required by the specialty, the alien must have a
United States doctorate or a foreign equivalent degree.

The petitioner seeks employment in the United States as a XXXoccupationXXX. The evidence establishes
that the petitioner holds the requisite U.S. advanced degree or foreign equivalent degree.



Exceptional Ability met:

Title 8, Code of Federal Regulations, Part 204.5(k)(2) defines "exceptional ability in the sciences, arts, or
business” as:

... a degree of expertise significantly above that ordinarily encountered in the sciences, arts, or
business.

The petitioner seeks employment in the United States as a XXXoccupationXXX. The evidence establishes
that the petitioner has a degree of expertise that rises to the level of exceptional ability.
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_—| Comment [BLI1]: 12.21 — will be-issued as.

“interim™ and take effect immediately.

N\

SUBJECT: Guidance Relating to Processing Nafibnd\nterest,Wawers for Form\I MO
Immigrant Petition for Alien Worker under the Second\Preference Employment-

Based Category

Purpose Nl ™

\ \ e .
This Policy Memorandum (PM) provides guldance regardlng the 1rnplementat10n of the
Administrative Appeals Office’ s\(AAO) preceder/lt;decmlon\on ‘pational interest waivers (NIWs)
under section 203(b)(2) oﬁthe Immigration and\N\atlonahty Act (INA), Matter of Dhanasar, 26
I&N Dec. 884 (AAO 2016) and clanﬁes the eligibility criteria that U.S. Citizenship and
Immigration Services: (USCIS) Immlgratlon Serv1\ce\0fﬁcers (officers) may consider when
analyzing NIW petitions. \ e p

/\ ‘\'\. S

This PM also prov1des guldance\f\or\NIW petitions filed by self-petitioning entrepreneurs, and
clarifiesrthe pertinent evidence uniquesto §ych petitioners.’

™.

\

Scope \ \]

This memoranduin apphes td,all USCIS employees and shall be used to guide NIW
determinations.

! Throughout this memorandum, “petitioners” refers to employers who have filed petitions on behalf of their
prospective employees (beneficiaries), and also individuals who have filed petitions on their own behalf (i.e. self-
petitions). When self-petitioning, the foreign national, including but not limited to an entrepreneur with an
ownership stake in his or her employer, may file an I-140 and fill the role of both petitioner and beneficiary without
a specific job offer. Hereinafter, any reference to “petitioner” includes cases involving either the individual or an
employer as the petitioner.

www.uscis. gov
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Authorities

Section 103(a) of the INA, Title 8 United States Code 1103(a).
Section 203(b)(2) of the INA, Title 8 United States Code 1153(b)(2).
Title 8 Code of Federal Regulations (CFR), section 204.5(k)(1)-(4).
Matter of Dhanasar, 26 1&N Dec. 884 (AAO 2016).

Policy /5\
N

I Introduction

Section 203(b)(2) of the INA governs the second preference emgloyment based immigrant visa
classification (EB-2), making visas available to those individuals who quahfy by virtue of either
being “members of the professions holding advanced/degrees or their equlvalent 1 “who
because of their exceptional ability in the sciences; -arts;. or busmess will substa\ﬁtlally benefit
prospectively the national economy, cultural or educatlonal 1nterests or welfare of the United
States ” Under 203(b)(2)(A), immigrant visas are avallable tof\such individuals only if their
“services in the sciences, arts, professmns or business are sogght by an employer in the United

States.” This statutory provision requires] the individual to have, a\Job offer from a U.S. employer
who obtains an approved labor certlﬁcatlon from the. U S. Departme\ﬁt of Labor (DOL) on his or
her behalf as required by section 212(a)(5)(A)(1) of the INA See S/CFR 204.5(k)(4)(i).
Under section 203(b)(2)(B) of the JINA, howeve\r/the Secretary/of Homeland Security? has the
discretion to waive the J(/)b offer\requlrement (. é athat the fo/relgn national’s services are sought
by aU.S. employer)/andxthus the labor certlﬁcauon\requlrement when the Secretary “deems it
to be in the national 1nterest 8 CFR § 204. 5(1()(4)(11)/7 To establish eligibility for an NIW, the
petitioner must demonstrate that Yo T S—

)] the’ beneﬁ(:lary quahﬁes as eitheta member of the professions holding an advanced

~
/ degree ¢ or-as an\mdmdual\of excepnonal ab1hty, and
(11) the waiver of the job offer requlrement is in the “national interest.”

//

Nelther the statute nor regulations deﬁne ‘national interest.” The former Immigration and
Naturalization. Serv1ce (now USCIS) issued a precedent decision with respect to NIW petitions,

AN
AN /

2 The Homeland Securit‘y\&t,ofﬁ()/oz, Public Law 107-296, 116 Stat. 2135, 6 U.S.C. 101 et seq., transferred this
function from the Attorne?f\,Gierferal to the Secretary of Homeland Security. The adjudication of the Form [-140
petition falls under the puryiew of USCIS.

? See 8 CFR 204.5(k)(1)-(3) (providing definitions and considerations for making advanced degree professional and alien
of exceptional ability determinations). As explained in Matter of Dhanasar, 26 1&N Dec. 884 (AAO 2016), by
statute, individuals of exceptional ability are generally subject to the labor certification requirement; they are not
exempt because of their exceptional ability. In 8 CFR § 204.5(k)(2), “exceptional ability” is defined as “a degree of
expertise significantly above that ordinarily encountered” in a given area of endeavor. Therefore, demonstrating a
degree of expertise significantly above that ordinarily encountered in the field alone does not automatically qualify
the beneficiary for a waiver of the job offer requirement.

Deliberative — Pre-decisional — Do Not Disclose
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see Matter of New York State Dep 't of Trans., 22 I&N Dec. 215 (Acting Assoc. Comm’r 1998)
(NYSDOT). This precedent decision introduced an adjudicative framework for evaluating
requests for NIWs under section 203(b)(2)(B) of the INA.*

On December 27, 2016, the AAO issued the precedent decision, Matter of Dhanasar, 26 I&N
Dec. 884 (AAO 2016) (Dhanasar), vacating NYSDOT and establishing a revised analytical
framework for determining whether a petitioner is eligible for the d1scret10nary NIW. The AAO
held that USCIS may grant a discretionary NIW if it determines that (1) the foreign national’s
proposed endeavor has both substantial merit and national 1mportanc/e (2) e or she is well
positioned to advance the proposed endeavor; and (3) that, on balénse;\lt would be beneﬂc1a] to
the United States to waive the requirements of a job offer and/thus of'a Iabor certification.’

Dhanasar explains that the new framework “will provide//g}ater clarity,\ppl‘y\more flexibly to

circumstances of both petitioning employers and self petltlonmg 1nd1V1dualsk‘and‘better advance

the purpose of the broad discretionary waiver prov1s<on to beneﬁt the United States ”ﬁ/ 1d. at 888.
.,

\ i

I1. Scope of this Memorandum and Revision to the Adjudicator’s Field Manual (AFM)
USCIS is updating chapter 22.2(j)(4) of the “AFM and upon pumagon of this memo, the
previous version of AFM chapter 22. 2(])(4) w1ll no.longer be apphcable/to the NIW adjudicative
process. \ T - //
N T

III.  “Preponderance of-the-Eyvidence” S}a\ndar’d >

g
- ~— S \

A petitioner seeklng/aré\I/IW mu\st e\stabhsh ehglbﬂ{ty by a preponderance of the evidence,
which means that a petltloner must e’stabhsh that he orghe more likely than not satisties the
qualifying requirements.’ “This 1/s/*//a Ieiver. standard, of proof than that of “clear and convincing
evidence” or.the“beyond a reasonable\doubt” standard A petitioner does not need to remove all
doubt from the adjudloatlo Even 1f an officer has some doubt about a claim, a petitioner will
have satlsﬁed the standard of\proof ifY the record of proceeding contains relevant, probative, and

credlble\ewd{nce cons1dered \1nd1V1dua11y and within the context of the totality of the

.

* The NYSDOT fra%ework first reqdlres the petitioner to demonstrate that the area of employment is of “substantial

intrinsic merit.” NEXt apetitioner must establish that any proposed benefit from the individual’s endeavors will be
“national in scope.” Fmally, the petltloner must demonstrate that the national interest would be adversely affected if a

labor certification were requlred 10 the foreign national.

% In Dhanasar, a researchen and ‘educator in the field of aerospace engineering filed an immigrant visa petition

seeking classification under/sectmn 203(b)(2) of the INA as a member of the professions holding an advanced

degree. In addition, the self-petitioner requested a waiver of the job offer requirement under section 203(b)(2)(B) of

the INA. The evidence of record indicated that the petitioner qualified for the classification of a member of the

professions holding an advanced degree, and the remaining issue in the case was whether the petitioner had

demonstrated, by a preponderance of the evidence, eligibility for an NIW. Under the new framework, the AAO

determined that the petitioner was eligible for an NIW.

® This new standard only applies to I-140 petitions seeking an NIW pursuant to INA 203(b)(2)(B)(i).

7 See Matter of Chawathe, 25 1&N Dec. 369 (AAO 2010).

Deliberative — Pre-decisional — Do Not Disclose
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evidence,” that leads an officer to conclude that the claim is “more likely than not” or “probably
”8
true.

IV.  Implementation

A. Members of the Professions holding an Advanced Degree or Aliens of
Exceptional Ability in the Sciences, Arts, or Business.

The first issue to be adjudicated is whether the individual, including abelf- petmoner qualifies
for EB-2 classification. This is a threshold requirement under t/he/INA and remains unchanged
under the new framework. Specifically, the individual must guahfy as either a member of the
professions holding a U.S. advanced degree or its foreign equlvalent (ota L U.S. baccalaureate
degree, or its foreign equivalent, plus five years of progressrve e}tperrence under the pertinent
regulation) or as a person of exceptional ability in the's¢iences, arts, or businéss. 8 \C FR.

N /\
204.5(k)(2). /\ : \ AN p
Not every petitioner in the EB-2 classification will quahfy for’an NIW Regardless of whether
the petitioner is an advanced degree professional or an 1nd1v1dua1 of exceptional ability, the
petitioner seeking to waive the requlrem\ent of a _]Ob offer, and\tberefore the labor certification
requirement, must show that the waiver 1tself 1s 1n the national 1nterest/

B. National Interest Waiver Framewo / /f/

S

Under the new framework-set-forth-by Dhanasar,\USCIS rnay determrne that it is in the national
A N\
interest to waive the _]Ob offer requrrement and therefore the labor certification, if the petitioner
demonstrates by a preponderance of/the evidence that 4
(1) the foreign natlonal\s proposed endeavor/has both substantial merit and national

1/rnportance \ T
(2) ‘the foreign nat10na1 18 well pos1t10ned to advance the proposed endeavor and

_]Ob offer and thu\s o\f a labor certlﬁcatlon
AN \ \ <,/ “
If these three\elernents are satisﬁed, USCIS may approve the NIW as a matter of discretion.”

/
1. \‘ThesFirst'.fPronaz The Proposed Endeavor has both Substantial Merit and
National Importance

7

The first prong of the Dhanasar test focuses on whether the foreign national’s proposed
endeavor has both substantial merit and national importance.

8 USCIS will consider not only the quantity, but also the quality of the evidence. Id. at 376.
? USCIS notes that only language in the decision, not the headnote, should be relied upon for citation,

Deliberative — Pre-decisional — Do Not Disclose
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a. Evaluating Substantial Merit

As stated in Dhanasar, an endeavor’s merit may be demonstrated in areas such as business,
entrepreneurialism, science, technology, culture, health, or education. Additional endeavors with
substantial merit may also include endeavors in the arts or social sciences. To establish that an
endeavor has substantial merit, the petitioner should provide a detailed description of the
endeavor and why it is meritorious. Documentary evidence that supports vthe petitioner’s
statements and establishes the endeavor’s merit should also be provrded Additionally, evidence
of the endeavor’s potential significant economic impact may be considered by officers, but
“merit may be established without immediate or quantifiable econor\fne 1rnpact and “endeavors
related to research, pure science, and the furtherance of human\knowledge imay qualify, whether
or not the potential accomplishments in those fields are lrkel}to\\translate inte economic benefits

for the United States.”'® Id. at 889.
N N

.
.

b. Evaluating National Im\po@nce AN 2

Officers will also examine the national 1rnportance of an endeavor by considering its potential
prospective impact. Officers should focus on,the nature of the\proposed endeavor, rather than
only the geographic breadth of the endeavor As the AAO statecin Dhdnasar, “[c]ertain locally-
or regionally- focused endeavors, however, m\ay “be of national 1mportance despite being difficult
to quantify with respect to geographic scope.X\ld. atf887 The. decrslon also noted that an
endeavor “may have national-importance becauseflt”has national or even global implications
within a particular field, zs{mh as certain 1mproved/rnanufactur1ng processes or medical advances”
or that it “has s1gn1ﬁca/nt<potentral to\ employ U. S\\workers or has other substantial positive
economic effects, p’artrcularly in an economically depressed area...” Id. at 889-890. Therefore,
officers should look for broader 1mphcat10ns of the proposed endeavor

T \ \\_\ e

In Dhangsar;the' petltloner\ proposed to support teachlng activities in Science, Technology,
Engrneern{g, and Math’ (STEM) dlscrphnes as a supplementary component of the primary work
in research and developmen\t re\lated to aif “and space propulsion systems. The AAO
acknowledged the substantra% merit of STEM teaching to U.S. educational interests, but held that
the petitioner? s proposed teaehmg activities would not meet the national importance requirement,
as the record did. no 1ndlcate/he would be engaged in activities that would influence the field of
STEM education more\broad1§ In contrast, activities such as developing partoerships among
school districts and unn\/ersmes science agencies, businesses, and other community partners to
improve the reach andvacces51b111ty of STEM learning; and/or developing or implementing a STEM
strategic plan for a state school system, may qualify as broadly influencing STEM education.

19 In Dhanasar, the AAO found the petitioner’s endeavor to “advance scientific knowledge and further national
security interests and U.S. competitiveness in the civil space sector” as having substantial merit. /d. at 892.

Deliberative — Pre-decisional — Do Not Disclose
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Other occupations with impact that is similarly limited to a particular pool of customers or
clients, without broader implications for a field, may not generally rise to the level of having
national importance for the purpose of establishing eligibility for an NIW. For example, the
impact of a physician engaged in clinical practice or an accountant who prepares financial
statements for clients may not typically rise to the level of having national importance for
meeting the first prong of the NIW analysis. In the same way, the work of a high school foreign
language teacher in a classroom setting, in and of itself, would not meet the national importance
element of prong one because the prospective impact of that endeavor/\f/\ould not influence the
field of foreign language education more broadly.

However, if the evidence of record demonstrates that the individtﬁhxprogosed endeavor will
broadly enhance societal welfare or cultural or artistic enrichment, it may rise to the level of
national importance. Evidence that an endeavor impacts/ermatte that a goveriiment entity has
described as having national importance or is the subjéct of national initiatives m&y be probative
evidence for establishing the first prong. For example\ln Dhanasar the petltloner S proposed
endeavor of research in hypersonic propulsion was found\to have na&lonal nnporta}nce based on
the importance of U.S. strategic interest in developing the technology for national security and

civilian purposes. -
\
2. The Second Prong: The Ind1v1dual is Well Pos1t10ned to Advance the
Proposed Endeavor \\\ I >

.

While the first prong focuses on\the proposed e\nd/eavor the* second prong centers on the foreign
national. Specifically /hefpetltloner must demonstrate that the individual is well positioned to
advance the proposed endeavor / \\\\
| /7
Consistent with Dhanasar, in ordér to determine Lhat the individual is well positioned to advance
the endeavor, /USCIS»may cons1der factors. 1nclud1ng, but not limited to:
o the mdividial’ 8 educatlon, skllls knowledge and record of success in related or similar
efforts \ N \,,//>
"a model or plan for\future act1v1t1es
o any progress towards achlevmg the proposed endeavor; and
o the 1nterest of potential customers users, investors, or other relevant entities or
1nd1v1duals //
NN
Below is a non- exhaustwe list of the types of evidence that may be used to establish that the
individual is well pos1t10ned to advance a proposed endeavor. This list is not meant to be a
checklist or to indicate that any one type of enumerated evidence is either required or sufficient
to establish eligibility; rather, the adjudicator will consider the totality of the evidence provided.

To show the individual’s education, skills, knowledge, and record of success in related or

similar efforts, a petitioner may submit one or more pieces of evidence from the following non-
exhaustive list:

Deliberative — Pre-decisional — Do Not Disclose
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Degrees, certificates, or licenses in the field.

Patents, trademarks, or copyrights owned by the individual.

Letters from experts in the foreign national’s field, describing the individual’s past
achievements and providing specific examples of how the individual 1s well positioned to
advance his or her endeavor.'!

Published articles and/or media reports about the individual’s achievements or current
work. N

Documentation demonstrating a strong citation history. i

Evidence that the individual’s work has influenced his of hér field of endeavor.
Evidence demonstrating the individual has a leading, ¢ritical orindispensable role in the
endeavor or similar endeavors. h

Evidence showing that the individual’s past invénfions’or jnnovations have been used or
licensed by others in the field. \ N o

To show a model or plan for future activities, a petmoner may/submlt one or more} ‘pieces of

evidence from the following non-exhaustive list:
e A plan describing how the forelgr\l\natlonal mtends to congmue hlS or her work in the
United States. \\\\ o N
e A detailed business model, when approprlate\ o //

Correspondence from prospectlve/potentlal employers, chents or customers.
Documentation reﬂeotlng feasible plans for ﬁnanc1al<support (see Section V for a more
detailed dlscussmn of ev1d\er}ce related to ﬁnancmg for entrepreneurs).

& V\\ \\ h \\\ />

To show progress towards, achzeymg\the proposed endeavor a petitioner may submit one or
more p1eces/9f ev1dence from: the/ followmg non exhaustlve list:

/\

/‘ T "\\
Eyvidence of gran’gs the 1nd1v1dua\l>1’1as received listing the amount and terms of the grants,
as'well as the grantees\ N

Coples of contracts, agr\eements or licenses resulting from the proposed endeavor or
otherw1se demonstrating the individual is well positioned to advance the proposed
endeavor /

EV1dence of. achlevements that the individual intends to build upon or further develop
(including the\ty}):e/s of documentation listed under “individual’s education, skills,
knowledge, anéifr‘/ecord of success in related or similar efforts™).

Evidence demonstrating the individual has a leading, critical or indispensable role in the
endeavor.

! Testimonial letters should include information about the expert’s own credentials, such as a curriculum vitae.

Deliberative — Pre-decisional — Do Not Disclose
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To show interest of potential customers, investors, or other relevant individuals, a petitioner may
submit one or more pieces of evidence from the following non-exhaustive list:

e Letters from a government entity demonstrating its interest in the proposed endeavor. 2

e Evidence that the individual has received investment from U.S. investors, such as venture
capital firms, angel investors, or start-up accelerators, in amounts that are appropriate to
the relevant endeavor.

s Evidence that the individual has received awards, grants, or other 1n\dlcat10ns of relevant
non-monetary support (for e.g., using facilities free of charge/etc ) ffom Federal, State, or
local government entities with authority over the field o “éndeavor.

¢ Evidence demonstrating how the individual’s work is<being used by others, such as:

o Contracts with companies using products, prOJects or services that the individual
developed or assisted in developing. AT

o Documents showing licensed technology or other procedural oftechnological
advancements developed in Whole/({r in 1part by %he individual anti*reheéupon by
others. AN /‘\\ )4

o Patents or licenses awarded to the 1nd1v1dual With documentation showing why
the particular patent or hcense is significant to, the field.

N

AN

The petitioner may submit evidence to document the. f\orelgn national’ 'S “past achievements, if
applicable, and evidence that supports prO]eCthI’lS of\future work 1rb the proposed endeavor such
that it more likely than not shows that the 1nd1V1dual/1s well posmoned to advance his or her
endeavor. In Dhanasar, the'Significance of the\petltloner s past and current research in his field
was supported by ev1den’oe of peer- and government interest in hlS research, as well as by

AL N
consistent federal fundmg of the p)et1t1oner ] resear\ch prOJects
USCIS acknowledges that a forelén natlonalimay/b)e well positioned to advance an endeavor
even if the 1nd1\}1dua1‘ca§not be certain  thiat-the proposed endeavor will be a success. As
explalned"‘ln Dhanasar, ¢ petltloners are not required to demonstrate that their endeavors are more
hkely/than\not to ultlmatel\y m\lcceed < “Id:zat 890. However, unsubstantiated claims are
insufficientand would not mect the petltloner s burden of proof. In each case, officers must
consider the t\ote{hty of mrcumstances“co determine whether the preponderance of evidence
establishes that the individual i 1s well positioned to advance the proposed endeavor.

\\ ]
N 4

12 A letter from an inte;éste\d\go(//j/e‘rqlment entity describing how the foreign national could potentially contribute to a
project or endeavor in an ar;ez}df substantial merit and national importance may be considered favorable, provided
that the record of proceeding contains probative evidence corroborating the statements made in such a letter.

1% In Dhanasar, the AAO noted that the petitioner submitted detailed expert letters describing U.S. Government
interest and investment in the petitioner’s research, and the record included documentation that the petitioner played
a significant role in projects funded by grants from the National Aeronautics and Space Administration (NASA) and
the Air Force Research Laboratories (AFRL) within the U.S. Department of Defense. The AAO concluded that the
petitioner’s education, experience and expertise in his field, the significance of his role in research projects, as well
as the sustained interest of and funding from government entities such as NASA and AFRL, position him well to
continue to advance his proposed endeavor of hypersonic technology research.

Deliberative — Pre-decisional — Do Not Disclose
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3. The Third Prong: On Balance, It Would be Beneficial to the United
States to Waive the Requirements of a Job Offer and Thus of a Labor
Certification.

The third prong requires the petitioner to demonstrate that on balance, it would be beneficial to
the United States to waive the requirements of a job offer and thus of a labor certification. As
explained in Dhanasar, with respect to NIW adjudications, Congress er{trusted the Secretary to
balance the protection of the domestic labor supply furthered by requlrmg JOb offers and labor
certifications, with the fact that in certain cases the benefits inherént m\the labor certification
process can be outweighed by other factors that are also in theﬁaﬁo}ial interest. In performing
this balancing analysis, Dhanasar indicates that officers should con51der one or more of the
following factors, among others: L
e The impracticality of a labor certification apphcatlon S - v
e The benefit to the United States from the prospec\tlve forelgn national’s contr1but1ons
even if other U.S. workers were also available.'*
e The national interest in the 1nd1v1\d11\al S c0ntr1but10ns\i\s\sufﬁciently urgent.

.
~ .

Other factors for consideration might inchide:\\\\\ \ v
\\\ \\,\\\ N //
e  Whether the individual’s endeavor may Jead-fo’ potentlal creation of jobs.

e Whether the individual. 1S\se1f-employed il-a manner that generally does not adversely

ffect U.S. A
affec vy(ers \ N \\\\

A\

The balancing of these mteres\ts can be evaluated in several ways. For example, the foreign
national’s endeavor and pos1t10n1ng may ' be- assessed to determine whether they cumulatively
provide beneﬁts to thie-nation’ that swould @ outwelgh the benefits of protecting the Wages and
worklng coniditions o£U. S\Workers through the labor certification requirement.”” Another
example fnay be one in which the labor ceftification process is likely to provide little benefit,

S e \
such’as s'where the petitioner,is self—employed in a manner that generally does not adversely affect
U.S. Workers\or where the pe’utloner &stablishes or owns a business that provides jobs for U.S.
workers. O\

As stated in Dhanc\isar ofﬁée{s may also consider the impracticality of the labor certification in
individual cases. The" labor certification process may be impractical for a petitioner hiring a
foreign national with unique knowledge or skills that are not easily articulated in a labor
certification. In addition, entrepreneur or self-employed inventors who are seeking to pursue an

% In Dhanasar, the AAO noted that “[blecause of his record of successful research in an area that furthers U.S.
interests, we find that this petitioner offers contributions of such value that, on balance, they would benefit the
United States even assuming that other qualified U.S. workers are available.” /d. at 893.

13 See INA 212(a)(5).
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individual endeavor may have a difficult time securing a job offer from a U.S. employer and
therefore would not be able to obtain a labor certification.

In Dhanasar, the AAO noted that the petitioner held three graduate degrees in fields tied to the
proposed endeavor, and possessed considerable experience and expertise in a highly specialized
field that has significant implications for U.S. national security and competitiveness. It found that
the petitioner’s contributions in his field were of such value that they would benefit the United
States even assuming that other qualified U.S. workers were available. Th_efr\e\fore, the AAO
concluded that, on balance, it would be beneficial to the United Statésfo waive the requirements
of a job offer and thus of a labor certification.

V. Specific Evidentiary Considerations for Entrepr:ene‘u{%s16

ST
To meet one or more of the three prongs, there may befa/ variety of distinct evidence submitted
by an entrepreneurial petitioner undertaking a prgposed endeavor, either 1nd1V1dfially (as a sole
proprietor) or through an entity based in the United States.in Wthh\the petitioner typrcally
possesses (or will possess) an ownership interest, and in Whrch/the petitioner mairitains (or will
maintain) an active and central role such that his or her knowledge skills, or experience would
significantly advance the proposed endeavor JUSCIS officers" may.take into account the fact that
many entrepreneurs do not follow the tradltlonal\career path followed- by most workers and there
is no single way in which an entrepreneurlal start-up entrty may be structured and therefore
officers may evaluate these submissions wrtht\hat understandrng 1n/m1nd

T g d
/

The following describestypes-of evidence, including levels of/funding, a petitioner-entrepreneur
- & N\ A
may submit in support of.a claim'that he or she migets one or more of the three prongs:

& \\ \ i -

¢ Ownership and Role in the U:S:-Based Edtlty The petitioner may have an ownership
<7
interest'if an‘entlty based\rn the” Umted States of which the petitioner may also be the
fot/lnder Or Co< ound\er The\petltloner may also play an active and central role in the
Operations of the-entity as ev1denced by the petitioner’s appointment as an officer (or
- s1m11ar position of authorrty) of the entity or other key role within the entity.
N \ \\ &

. Degrées, Certiﬁcations,vLicenses, and Other Evidence of Experience: This evidence may
indicate\that the petitioner has knowledge, skills, and/or experience that would
srgnlﬁcantly\a vance-the proposed endeavor being undertaken by the entity. Education
and employment hrstory along with other factors related to the petrtroner background
may increase crédibility and make the petitioner’s claims more convincing. Some

16 USCIS adopts the common meaning of the term “entrepreneur,” which embodies the concept of active, material
participation by an individual in the operations and growth of a new business entity. See Black’s Law Dictionary

(9th ed. 2009) (defining “entrepreneur” as “[o]ne who initiates and assumes the financial risks of a new enterprise
and who usually undertakes its management”).
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examples include: successfully leading prior start-up entities or having advanced degrees
in the appropriate field.

Investments: An investment, binding commitment to invest or other evidence
demonstrating a future intent to invest in the entity by an outside investor (consistent with
industry standards) may provide independent validation and support for the substantial
merit of the proposed endeavor or the petitioner being well placed to advance the
proposed endeavor. This investment may come from wealthy indiv{duals such as angel
investors or established organizations such as venture capital firms. It may be in the form
of equity, debt, or other investment securities (e.g., Warran/ts) It may also come in
various stages (e.g. seed, Series A, B, C, etc.) and in var; iGus amounts depending on the
stage in which it is made (later stage investments are generally arger than earlier stage
investments) and the amount of capital that would/be~appropr1ate to-the-endeavor (i.c.,
different endeavors have different capital needs) o

SN 7

¢ Incubator and/or Growth Accelerator Part1c1pat10n - Indubators are prlvate or public
entities that provide resources, support, and ass1stance 16 entrepreneurs in Order to foster
the growth and development of an, idea or enterprlse Growth accelerators focus on
helping entrepreneurs and their stairt-ups speed the 1aunch\growth and scale of their
businesses. The entry of an entreprenenr “into an incubator: and/or growth accelerator is
competitive and officers may consrder this- e\Qdence as an endorsement of the petitioner’s

4

past track record in his or her industryas well as- support for the petitioner’s proposed

endeavor. TN \// >

—— /
. AN \

¢ Awards or Grants: Furbs 1r\1 the form of grants or awards may come from Federal, State
or local gov/ernrnent\entrtres with expertise 1n economrc development, research and
development, and/ot JOb creatlon\ln addltlon awards or grants may be given by other
entities such as. r\esearoh 1nst1tuteS\and th1nk tanks. Similar to investment from outside
1nvestors thls\ev1dence may provide 1ndependent validation and support for the

/substantral merit and/or natr@nal\lrnportance of the proposed endeavor or the petitioner
belng well placed to advance the proposed endeavor.

\
\

. Intellectual Property Critical patents and other intellectual property held by the
petrtroner\ or one of the petltloner § prior start-up entities, accompanied by documentation
showing why the partlcular patent or other intellectual property is significant to the field,
may serve as probatrve evidence of a prior record of success and potential progress
toward achlevmg the endeavor. The submission should document how the petitioner
contributed to the development of the intellectual property and how it may have been
used internally or externally.

e Published Materials about the Petitioner and/or the Petitioner’s U.S.-Based Entity:
These materials may consist of printed or online newspaper or magazine articles or other
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similar published materials evidencing that the petitioner or his or her entity has received
significant attention or recognition by the media.

e Revenue Generation, Growth in Revenue, and Job Creation: This evidence may
support that the proposed endeavor undertaken by the start-up entity has substantial merit
or that the petitioner is well positioned to advance the proposed endeavor by showing that
the entity has exhibited growth in terms of revenue generation and/or jobs that have
already been created in the United States and, if applicable, the pétitioner s contribution
to such growth. This evidence may also support that the rgoposed etideavor undertaken
by the start-up entity has national importance when coupléed with other evidence, such as
the location of the start-up entity in an economically depr/essed atea that has benefited or
will benefit from jobs created by the start-up entity\\

¢ Letters and Other Statements from Third Pa{tles Letters may be from\relevant
government entities, outside investors, or estabhshed busrness associations Wlth’
NN
knowledge of the entity’s research, products, ot setvices Janid/or the petmoner s
knowledge, skills or experience that would advance tHeproposed endeavor. While
entrepreneurs typically do not undergo the same type of\p\eer review common to
academia, entrepreneurs may operate in a variety of hrgh tech or cutting-edge industries
that have their own industry or technology experts that prox\nde -various forms of peer
review. Additionally, the merits of a yariety. 0 of' aspects relatlng to the entreprencur’s
business, business plan, product, or tec\hnology may undergo various forms of review by
third parties, such as prospectlve 1nvestors,,retarlers or, .other industry experts.
AN
The evidence as a Whole\may prov1c}e support for\both the petitioner’s past entrepreneurial
achievements as wéll as\co\rroborate /projections of the proposed endeavor being undertaken by
the petrtroner or h1s or her" entrty Y Ofﬁcers must co;'151der the individual c1rcumstances of each
another context As with all other\types of NIW petitions, unsubstantiated claims are not
\
sufficieft/to meet the petitioner’s burden of proof. Officers must consider the totality of
evidénce in-the record to determine Whether each of the three prongs is established by a

e

preponderanoe\of the evidence:) <
h \
\ I
As a matter of practlce many entrepreneur1a1 endeavors are measured in terms of revenue
generation, prOJected proﬁtablhty, cash flow and valuation. Other metrics may be of equal
importance in determlnlng whether the petitioner has established each of the three prongs. As
noted in Dhanasar, “many innovations and entrepreneurial endeavors may ultimately fail, in

whole or in part, despite an intelligent plan and competent execution.” Id. at 90. Accordingly,

17 For example, one entrepreneur petitioner might submit evidence of certain amounts of revenue, investment and
creation of jobs that are sufficient to meet one or more of the prongs. The same amounts, submitted by a different
petitioner undertaking an endeavor in a different context, may or may not be sufficient to meet one or more prongs
depending on the facts of the case.
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petitioners are not required to establish that the proposed endeavor is more likely than not to
ultimately succeed based solely on the typical metrics used to measure entrepreneurial
endeavors, only that the proposed endeavor has both substantial merit and national importance,
that the petitioner is well positioned to advance the proposed endeavor, and that on balance, it
would be beneficial to the United States to waive the requirements of a job offer and thus of a
labor certification.

VII. Conclusion ™~

/ o

Congress established under INA 203(b)(2)(B) that the Secretary 6f Homeland Security may
waive the job offer requirement, and thus the labor certificatioh requlrer\nent when the Secretary
“deems it to be in the national interest.” To establish e11g1b11\1fy({or the NIW, \the petitioner has
the burden of demonstrating that the beneficiary qualifies.as-either a member-of the professions
holding an advanced degree or as an individual of excep/nonal ability; and the-syaiver of the job
offer requirement is in the “national interest.” Thls/pohcy mertiprandum prov1des\@1dance and
clarification to USCIS employees and petitioners on lerler\ner}ta/tlon of the Dhanc(zsdr decision
that vacated NYSDOT and establishes a revised, more flexible analytlcal framework for
determining whether a petitioner is ehglble for the dlscretlonary NIW.

Implementation \ \\\\ \

N S

W\ \

Adjudicator’s Field Manual Update \ / \ s _//

Chapter 22.2(j) of the AFM (AFﬁ\Update ADXX XX) 1s rev1sed with new content in (4).

\ \
@ 1. Chapter 22. 2(])(\4)\of th? AFM is rev1sed\t\o 1€ad as follows:
ook e \/\/\/\\\ \: —
™ . T
//i N 5
(4) Natlonal Interest Walver of Job Offer
L

E

In 1998, the Admlmstratwe Appeals Office (AAQ) issued a precedent decision, Matter of
In Re: New York Statepepartment of Transportation , 22 I&N Dec. 215 (Comm. 1998)
(“NYSDOT"), whlch\(\:reated a three-prong test for petitioners seeking a national interest
waiver. On December 27, 2016, the AAQ issued the precedent decision, Matter of
Dhanasar, 26 I&N Dec. 884 (AAO 2016) (Dhanasar), vacating NYSDOT and
establishing a revised analytical framework for determining whether a petitioner is
eligible for the discretionary NIW. The AAO held that USCIS may grant a discretionary
NIW if it determines that (1) the foreign national’s proposed endeavor has both
substantial merit and national importance; (2) he or she is well positioned to advance
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the proposed endeavor; and (3) that, on balance, it would be beneficial to the United
States to waive the requirements of a job offer and thus of a labor certification.

A. National Interest Waiver Framework

Under the new framework set forth by Dhanasar, USCIS may determine that it is in the
national interest to waive the job offer requirement, and therefore the labor certification,
if the petitioner demonstrates by a preponderance of the eVIde/nce that:
(1) the foreign national’s proposed endeavor has both.substantial merit and
national importance; A
(2) the foreign national is well positioned to advance the\proposed endeavor; and
(3) on balance, it would be beneficial to the Unlted\States to waive the
requirements of a job offer and thus of a labdr-certification.

If these three elements are satisfied, USCIS may\approve\\the NIW as a matter'?of
discretion.’ \ / ANy j

i. The First Prong: The Proposed Endeavor has both “Substantial Merit and
National Importance \ s N

\\
\‘\ \ 4 {,\

The first prong of the Dhanasar test focuses on Whether the forelgn national’s proposed
endeavor has both substantial merit and ﬁatlonalxtmportance

a. Evaluating Substantlal Merlt \\ >

\ \
As stated in Dhanasar, an endeavor s merit may e demonstrated in areas such as
business, entrepreneurlalsm,,scrence,\technology, culture, health, or education.
Additional endeavors W|th substantlal merit may also include endeavors in the arts or
social scigncesTo establlsh thiat an endeavor has substantial merit, the petitioner
shou!d/prowde a detailed® descrlpt?\on of the endeavor and why it is meritorious.
Docume\nta\ry evidence that supports- fhe petitioner’s statements and establishes the
endeavor's merit should aIso be provided. Additionally, evidence of the endeavor’'s
potential S|gn|f|cant econoﬁmc impact may be considered by officers, but “merit may be
established wrthout lmmedlate or quantifiable economic impact” and “endeavors related
to research, pure: smence /4nd the furtherance of human knowledge may qualify,
whether or not the potentlal accomplishments in those fields are likely to translate into
economic benefits forthe United States.”’? Id. at 889.

'8 USCIS notes that only language in the decision, not the headnote, should be relied upon for citation.

' In Dhanasar, the AAO found the petitioner's endeavor to “advance scientific knowledge and further
national security interests and U.S. competitiveness in the civil space sector” as having substantial merit.
Id. at 892.
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b. Evaluating National Importance

Officers will also examine the national importance of an endeavor by considering its
potential prospective impact. Officers should focus on the nature of the proposed
endeavor, rather than only the geographic breadth of the endeavor. As the AAO stated
in Dhanasar, “[c]ertain locally- or regionally- focused endeavors, however, may be of
national importance despite being difficult to quantify with respect to geographic
scope.” Id. at 887. The decision also noted that an endeavor mﬁ‘y have national
importance because it has national or even global |mpI|cat|ons/W|thln a particular field,
such as certain improved manufacturing processes or medical “advances” or that it “has
significant potential to employ U.S. workers or has other/substantlal positive economic
effects, particularly in an economically depressed area..X\ Id. at 889:890. Therefore,
officers should look for broader implications of the proposed endeavor.

In Dhanasar, the petitioner proposed to support teachlng actlvmes in Smence/”
Technology, Engineering, and Math (STEM) d|SC|pI|nes as supplementary ~component
of the primary work in research and development related,to air and space propulsion
systems. The AAO acknowledged the substantial merlt of\STEM teaching to U.S.
educational interests, but held that the petltloner s proposed\teachlng activities would
not meet the national importance requrrement\as the record did- not indicate he would
be engaged in activities that would mfluence thefleld of STEM educatlon more broadly.
In contrast, activities such as developlng partnershlps among “school districts and
universities, science agencies, busmesses\an/d other cpmmumty partners to improve
the reach and aCCGSEIbIIIty of\STI\EM Iearnlng and/or developing or implementing a
STEM strategic plar for a state school system, may qualify as broadly influencing STEM
education. e NN ) A\ V4

J

Other occupat|ons»W|th |mpact that is- S|m|larty I|m|ted to a particular pool of customers
or clients; without- broader rmpllcatlons for a field, may not generally rise to the level of
havrng/natlonal |mportance for the ) purpose of establishing eligibility for an NIW. For
example the impact of a phyS|C|an engaged in clinical practice or an accountant who
prepares flnanC|aI statements for clients may not typically rise to the level of having
national lmportance for meet/lng the first prong of the NIW analysis. In the same way,
the work of a hlgh\school forergn language teacher in a classroom setting, in and of

> /7
itself, would not meet the‘national importance element of prong one because the
prospective impact of that endeavor would not influence the field of foreign language
education more broadly

However, if the evidence of record demonstrates that the individual’s proposed
endeavor will broadly enhance societal welfare or cultural or artistic enrichment, it may
rise to the level of national importance. Evidence that an endeavor impacts a matter
that a government entity has described as having national importance or is the subject
of national initiatives may be probative evidence for establishing the first prong. For
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example in Dhanasar, the petitioner’s proposed endeavor of research in hypersonic
propulsion was found to have national importance based on the importance of U.S.
strategic interest in developing the technology for national security and civilian
purposes.

ii. The Second Prong: The Individual is Well Positioned to Advance the Proposed
Endeavor

While the first prong focuses on the proposed endeavor, the second prong centers on
the foreign national. Specifically, the petitioner must demonstrate that the individual is
well positioned to advance the proposed endeavor.

Consistent with Dhanasar, in order to determine that{tha\lndlwdual is\well posmoned to
advance the endeavor, USCIS may consider factor/s |nclud|ng, but not Ilmlted to:
¢ the individual’s education, skills, knowledge and record of success.jn related or
similar efforts; /
* a model or plan for future activities; // o 2
* any progress towards achieving the proposed endeavor and
¢ the interest of potential customers users, mvestors O other relevant entities or
individuals. o \ Y
\\\\ \\\\\\\ ¥ /
Below is a non-exhaustive list of the types\of e\gdence\\that may be used to establish
that the individual is well-positioned to advance a proposed endeavor. This listis not
meant to be a checkllst/or toandlcate that any\one type“of enumerated evidence is either
required or suffrcrent to\establlsh eligibility; rather the adjudicator will consider the
totality of the evidence. prowded i’

\/ —

L
Y ’\\;//

To show therindividual’'s educatlon “skills,.knéwledge, and record of success in related
or similar’efforts, a- petrtloner may\submlt one or more pieces of evidence from the

following non- -exhaustive list: \»/>
2N \

. Degrees\ certificates, 'or Ilcenses in the field.

. Patents trademarks, or copyrights owned by the individual.

o |etters from\experts in the foreign national’s field, describing the individual’'s past
achievements” and ‘providing specific examptes of how the individual is well
positioned to advance his or her endeavor.?°

o Published artidles and/or media reports about the individual’s achievements or
current work.

¢ Documentation demonstrating a strong citation history.

% Testimonial letters should include information about the expett's own credentials, such as a curriculum
vitae.
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o Evidence that the individual’s work has influenced his or her field of endeavor.

¢ Evidence demonstrating the individual has a leading, critical or indispensable role
in the endeavor or similar endeavors.

e Evidence showing that the individual's past inventions or innovations have been
used or licensed by others in the field.

To show a model or plan for future activities, a petitioner may submit one or more
pieces of evidence from the following non-exhaustive list: /’b\\

* A plan describing how the foreign national intends to,/'cohtinue his or her work in
the United States.

o A detailed business model, when appropriate.

¢ Correspondence from prospective/potential’employers, clients-orcustomers.

e N

¢ Documentation reflecting feasible plans for fmanmal support (seew\Sec‘uon Vfora
more detailed discussion of evidence. related to fmancmg for entrep;eneurs)

To show progress towards achieving the proposed endeavor a petitioner may submit
one or more pieces of evidence from\\the following nons exhaustlve list:
\\ \

+ Evidence of grants the lndlwdual\has recelved hstlng the, amount and terms of the
grants, as well as the grantees. \\ \"> //

» Copies of contracts, agreements, or\hcenses resultmg from the proposed
endeavor or otherW|se demonstrating] 1he |nd|V|duaI is well positioned to advance
the proposed. éndeavor, \ \\

e Evidence of achlevements)that the |nd|V|duaI intends to build upon or further
develop (mcludmg ‘the types\of documentatlon listed under “individual’s
educatlon,\skllls knowledge and recerd of success in related or similar efforts”).

» Evidence: demonstratlng the individual has a leading, critical or indispensable role
i the endeaver. ™ NN

< «\ \7/)
To sﬂow\interest of pote\ntial customérs investors, or other relevant individuals, a
petitioner may submit one' or more pieces of evidence from the following non-exhaustive

list: //

/

o Letters from a ggvemment entity demonstrating its interest in the proposed
endeavor.?! )

/

21 A letter from an interested government entity describing how the foreign national could potentially
contribute to a project or endeavor in an area of substantial merit and national importance may be
considered favorable, provided that the record of proceeding contains probative evidence corroborating
the statements made in such a letter.
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o Evidence that the individual has received investment from U.S. investors, such
as venture capital firms, angel investors, or start-up accelerators, in amounts that
are appropriate to the relevant endeavor.

¢ Evidence that the individual has received awards, grants, or other indications of
relevant non-monetary support (for e.g., using facilities free of charge, etc.) from
Federal, State, or local government entities with authority over the field of

endeavor.
e Evidence demonstrating how the individual’s work is beﬁg used by others, such
as:

o Contracts with companies using products, projects;, or services that the
individual developed or assisted in developing

o Documents showing licensed technology or\dther proced\ural or
technological advancements developed in‘whole or in partby the
individual and relied upon by others

o Patents or licenses awarded to/the mdrvrdual\wrth documentatron ‘showing
why the particular patent or I|cense\|s S|gr}f|/cant Jo the field. j

™,

The petitioner may submit evidence to document the fore|gn national’s past
achievements, if applicable, and evrdence that supports prOJectrons of future work in the
proposed endeavor such that it more I|kely than. not shows that the individual is well
positioned to advance his or her endeavor “In-Dhanasar, the/\,srgnrfrcance of the
petitioner’s past and current research in hIS f|eld/was supported by evidence of peer and
government interest in hlS research, as welltas’by consérstent federal funding of the

petitioner’s research pfojects. 2 N\

\
. \ ) \ \\

UscCis acknowledges\that a fonelgn national may “be well positioned to advance an
endeavor even if the |nd|V|dual/cannot -be certaln that the proposed endeavor will be a
success. As explamed in Dhanasar,” petrtroners are not required to demonstrate that
their endéavors are. more Ilkely than not to ultimately succeed.” Id. at 890. However,
unsubsta/ntrated clains are msuffrcrent/and would not meet the petitioner’s burden of

N y Y
proof “n: ea\ch case, offrc\ers must consrder the totality of circumstances to determine
whether the preponderance of evidence establishes that the individual is well positioned
to advance the proposed endeavor

h //

22 |y Dhanasar, the AAOj?n/oted that the petitioner submitted detailed expert letters describing U.S.
Government interest and investment in the petitioner’s research, and the record included documentation
that the petitioner played a significant role in projects funded by grants from the National Aeronautics and
Space Administration (NASA) and the Air Force Research Laboratories (AFRL) within the U.S.
Department of Defense. The AAO concluded that the petitioner’s education, experience and expertise in
his field, the significance of his role in research projects, as well as the sustained interest of and funding
from government entities such as NASA and AFRL, position him well to continue to advance his proposed
endeavor of hypersonic technology research.
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iii. The Third Prong: On Balance, It Would be Beneficial to the United States to
Waive the Requirements of a Job Offer and Thus of a Labor Certification.

The third prong requires the petitioner to demonstrate that on balance, it would be
beneficial to the United States to waive the requirements of a job offer and thus of a
labor certification. As explained in Dhanasar, with respect to NIW adjudications,
Congress entrusted the Secretary to balance the protection of the domestic labor supply
furthered by requiring job offers and labor certifications, with the fact that in certain
cases the benefits inherent in the labor certification process ¢ can be outwelghed by other
factors that are also in the national interest. In performlng/thls balancing

analysis, Dhanasar indicates that officers should con3|der éne or\more of the following
factors, among others:

o The impracticality of a labor certification appllcatlon
» The benefit to the United States from the prospectlve forelgn natlonaT’s”
2 >
contributions even if other U.S. workers were a\lso avall\able
e The national interest in the individual’s contrlbutlons is sufficiently urgent
Other factors for consideration m|ght\|nclude
N\ \ ~ T h ‘¢
Whether the individual’s endeavcr\may Iead to potential creatlon of jobs.
o Whether the individual is self- employed ina manner/that generally does not
adversely affect U: S Wworkers. /
N \
The balancing of thése-interests can be evaluated in several ways. For example, the
foreign national’s endeavor and posmonlng maly, be assessed to determine whether they
cumulatlvely provide beneflts,to the ‘Hation. that would outweigh the benefits of protecting
the wages,and worklng condltlons of U:S..workers through the labor certification
requirement. it.%* Another- example\may be one in which the labor certification process is
likely to provide little beneflt such as -‘where the petitioner is self-employed in a manner

that’ gene?ally does not adversely affect U.S. workers or where the petitioner establishes
or owns av busmess that prowdes jObS for U.S. workers.

As stated in Dhanasar oﬁlcers may also consider the impracticality of the labor

s
certification in |ndlv\|,dualfcases The labor certification process may be impractical for a
petitioner hiring a fdreign national with unique knowledge or skills that are not easily
articulated in a labor-Certification. In addition, entrepreneur or self-employed inventors
who are seeking to pursue an individual endeavor may have a difficult time securing a

2 Iy Dhanasar, the AAO noted that “[blecause of his record of successful research in an area that
furthers U.S. interests, we find that this petitioner offers contributions of such value that, on balance, they
would benefit the United States even assuming that other qualified U.S. workers are available.” Id. at 893.
% See INA 212(a)(5).
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job offer from a U.S. employer and therefore would not be able to obtain a labor
certification.

In Dhanasar, the AAQO noted that the petitioner held three graduate degrees in fields tied
to the proposed endeavor, and possessed considerable experience and expertise in a
highly specialized field that has significant implications for U.S. national security and
competitiveness. It found that the petitioner’s contributions in his field were of such
value that they would benefit the United States even assuming th”ato\ther qualified U.S.
workers were available. Therefore, the AAO concluded that,/on balance, it would be
beneficial to the United States to waive the requirements of a JOb offer and thus of a
labor certification. <

B. Specific Evidentiary Considerations for Entrepreneurs®

To meet one or more of the three prongs, th(e/re may be a\varlety of drstrnct evrdence
submitted by an entrepreneurial petitioner undertaklng a proposed endeavor ‘either
individually (as a sole proprietor) or through an entrty based in‘the United States in
which the petitioner typically possesses (or will possess) an ownership interest, and in
which the petitioner maintains (or wrll\marntaln) an actlve\and central role such that his
or her knowledge, skills, or expenence\would significantly advance the proposed
endeavor. USCIS officers may take into \accourlt the fact that many entrepreneurs do
not follow the traditional career path followed by most worker/s and there is no single
way in which an entrepreneurial start-up entlty/may b& structured and therefore officers

~, P4
may evaluate these submrssmns\wnh that understandlng in mind.

\ \

The following descrlbes types of evidence, mcludmg levels of funding, a petitioner-
entrepreneur may submrt |n\support ofa clalm/that he or she meets one or more of the

\//

three prongs:” T N '\\-\\ )

e e N
/Ownershlp;ld Role in the\U S.-Based Entity: The petitioner may have an
ownersh|p rnterest iman entity- /based in the United States, of which the petitioner
may also be the founder orséo-founder. The petitioner may also play an active
and central role in the/operatlons of the entity as evidenced by the petitioner’s
appomtment as an oﬁlcer (or similar position of authority) of the entity or other
key role wrthm the/entrty

o Degrees, Certlflcatlons, Licenses, and Other Evidence of Experience: This
evidence may indicate that the petitioner has knowledge, skills, and/or

®yscis adopts the common meaning of the term “entrepreneur,” which embodies the concept of active,
material participation by an individual in the operations and growth of a new business entity. See Black’s
Law Dictionary (9th ed. 2009) (defining “entrepreneur” as “[o]ne who initiates and assumes the financial
risks of a new enterprise and who usually undertakes its management”).
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experience that would significantly advance the proposed endeavor being
undertaken by the entity. Education and employment history along with other
factors related to the petitioner’s background may increase credibility and make
the petitioner's claims more convincing. Some examples include: successfully
leading prior start-up entities or having advanced degrees in the appropriate field.

¢ Investments: An investment, binding commitment to invest or other evidence
demonstrating a future intent to invest in the entity by an,outsrde investor
(consistent with industry standards) may provide lndependent validation and
support for the substantial merit of the proposed end/ea\vor or the petitioner being
well placed to advance the proposed endeavor. This mvestment may come from
wealthy individuals such as angel investors or, establrshed‘organrzatrons such as
venture capital firms. [t may be in the form /9f/eqU|ty, debt, or-other investment
securities (e.g., warrants). It may also come in various stages (e g-~seed, Series
A, B, C, etc.) and in various amounts <dependmg on\the stage in whrchvrt is made
(later stage investments are generally Iarger than earher stage rnvestments) and
the amount of capital that would be approprlate to/the endeavor (i.e., different
endeavors have different capltal needs) A

¢ Incubator and/or Growth Accelerator\Partlmpatlon Ingubators are private or
public entities that provide resources support and as3|stance to entrepreneurs
in order to foster the growth and development Sf-an. ldea or enterprise. Growth
accelerators focus-on-helping entreprene/urs and therr start-ups speed the
launch, growtp /and scale of their businesses. The entry of an entrepreneur into
an mcubatorxand/or growth accelerator'is competitive and officers may consider
this evidenGe as an endorsement of the, petrtloner s past track record in his or her
industry as well as supp/ort for\the petltloner s proposed endeavor.

/// - \\ ‘\ \ -\

o Awards or- Grants Funds in the form of grants or awards may come from

/Federal State\or Iocal government entities with expertise in economic
development research and\development and/or job creation. In addition,
awards oF grants m\ay be givVen by other entities such as research institutes and
th|nk\tanks Similaritd investment from outside investors, this evidence may
provrde mdependent wvalidation and support for the substantial merit and/or
national |mportance/of the proposed endeavor or the petitioner being well placed
to advance th)e proposed endeavor.

¢ Intellectual Property Critical patents and other intellectual property held by the
petitioner or one of the petitioner’s prior start-up entities, accompanied by
documentation showing why the particular patent or other intellectual property is
significant to the field, may serve as probative evidence of a prior record of
success and potential progress toward achieving the endeavor. The submission
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should document how the petitioner contributed to the development of the
intellectual property and how it may have been used internally or externally.

¢ Published Materials about the Petitioner and/or the Petitioner’s U.S.-Based
Entity: These materials may consist of printed or online newspaper or magazine
articles or other similar published materials evidencing that the petitioner or his or
her entity has received significant attention or recognition by the media.

¢ Revenue Generation, Growth in Revenue, and Jo})/Creatlo\n This evidence
may support that the proposed endeavor undertaken/by th\e start-up entity has
substantial merit or that the petitioner is well posmoned to advance the proposed
endeavor by showing that the entity has exhrpﬁe\d\growth m{erms of revenue
generation and/or jobs that have already been- created in the United States and,
if applicable, the petitioner’s contribution t6/such growth This EWdence ‘may also
support that the proposed endeavor undertagen by\the start-up entlty has
national importance when coupled with other ewd/epce §such as the Iocatlon of
the start-up entity in an economically depressed -4réa that has benefited or will
benefit from jobs created by the start-up entlty

¢ Letters and Other Statements\from Thlrd Partles \Letters may be from
relevant government entities, outside’ investors, or estabhshed business
associations with knowledge of the\entlty/ s researchwproducts or services and/or
the petitioner’s knowledge skills or\etxperrence that ‘would advance the proposed
endeavor. Whlle entrepreneurs typically do not undergo the same type of peer
review common\to academla entrepreneurs may operate in a variety of high-tech
or cutting- edgexlndustnes that have therr own industry or technology experts that

>

prowde vanous forms ofppeer rewew Addltlonally, the merits of a variety of
technology may undergo various forms of revnew by third partles such as
prospective investors, reta{ers -or other industry experts.

o \ S

The ewdence as a whole | may prowde support for both the petitioner’s past

entrepreneurlal\ach|evements as well as corroborate projections of the proposed

endeavor belng und\ertaken/by the petitioner or his or her entity. Officers must consider

the individual cwcumstances of each case, and evidence that may be sufficient for

approval in one case may not be sufficient in another context.?® As with all other types

of NIW petitions, unsubstantiated claims are not sufficient to meet the petitioner's

burden of proof. Officers must consider the totality of evidence in the record to

% For example, one entrepreneur petitioner might submit evidence of certain amounts of revenue,
investment and creation of jobs that are sufficient to meet one or more of the prongs. The same
amounts, submitted by a different petitioner undertaking an endeavor in a different context, may or may
not be sufficient to meet one or more prongs depending on the facts of the case.
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determine whether each of the three prongs is established by a preponderance of the
evidence.

As a matter of practice, many entrepreneurial endeavors are measured in terms of
revenue generation, projected profitability, cash flow and valuation. Other metrics may
be of equal importance in determining whether the petitioner has established each of
the three prongs. As noted in Dhanasar, “many innovations and entrepreneurial
endeavors may ultimately fail, in whole or in part, despite an |nteII|ge\nt plan and
competent execution.” 1d. at 90. Accordingly, petitioners are not required to establish
that the proposed endeavor is more likely than not to ultlmately\succeed based solely
on the typical metrics used to measure entrepreneurial eﬁdeavor& only that the
proposed endeavor has both substantial merit and national importance, that the
petitioner is well positioned to advance the proposed-endeavor, and-that on balance, it
would be beneficial to the United States to waive /th/e requirements Of%xjob offer and
thus of a labor certification. / S \\ e

The néw analytical framework for adjudication of NIWs became/effectlve on December 217,
2016, when the Matter of Dhanasar, 26 J&N Dec. 884 was\pubhshed Pending cases filed with
USCIS prior to the date of publication may™ recelve requests for e\vrdence to enable officers to
adjudicate the case under the new standard, v \\ \ 4

\\

Use o \\ %

This memorandum is mtended\solely for the traiping and guldance of USCIS personnel in
A \
performing their dut;es relative to\the adjudication 'of applications and petitions. It is not
intended to, does not, and may not/be relied upon to créate any rlght or benefit, substantive or
procedural, enforceable at\law\or/by any~1nd1v1dual)or other party in removal proceedings, in
litigation with- the “United States or in any: other form Or manner.
/ N N

Contact Informatlon\\ h \,,/>

% \ \ /
Please emaﬂ all comments to ope. feedback@usms dhs.gov. Please include the following to
make your cornments clear: /,‘

J

e State the title of, th/i,S< rrl/emo in the subject line of your message;

o Refer to a specific portion of the memo;

o Explain the re@sdn for any recommended change; and

e Include data, information, or authority that supports the recommendation.

Y ou must submit your comments before the closing date noted in the red box at the top of the
memo. USCIS may distribute any comments received (including any personal information and
contact information) on its public website or to those who request copies. By providing

Deliberative — Pre-decisional — Do Not Disclose



PM-XXX-XXXX: Guidance Relating to Processing National Interest Waivers for Form I-140,
Immigrant Petition for Alien Worker under the Second Preference Employment-Based Category

Page 24

comments, you consent to their use and consideration by USCIS, and you acknowledge that your
comments may become public.
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NIW RFE ECHO Standards

NIW RFE Standard Paragraphs:

Introduction: NIW Self-Petitioner

Reference is made to this Form 1-140, Immigrant Petition for Alien Worker, seeking
XXXInsertClassificationSnippetXXX for [[[LETTER_PETITIONER_FIRM_NAME_TX]]] (petitioner and
beneficiary), filed on his/her own behalf. The priority date for this petition is XXXDATEXXX.

The beneficiary intends to work as XXXa or anXXX XXXOCCUPATIONXXX in the field of XXXFIELDXXX.

In order to establish eligibility, the petitioner must establish that:
¢ The beneficiary qualifies for the requested classification; and
¢ An exemption from the requirement of a job offer, and thus of a labor certification, is in the
national interest of the United States.

USCIS has designated Matter of Dhanasar, 26 I&N Dec. 884 (AAO 2016) (“Dhanasar”) as a precedent
decision. That decision rescinded the earlier precedent decision, Matter of New York State Dep’t of
Transp. ("NYSDOT"), 22 I&N Dec. 215 (Acting Assoc. Comm’r 1998), regarding national interest waivers
under Section 203(b)(2)(B)(i) of the Immigration and Nationality Act, and introduced a new three-prong
test for determining eligibility. Under Dhanasar, USCIS may grant a national interest waiver as a matter
of discretion if the petitioner demonstrates by a preponderance of the evidence that:

e The beneficiary’s proposed endeavor has both substantial merit and national importance;

¢ The beneficiary is well positioned to advance the proposed endeavor; and

e On balance, it would be beneficial to the United States to waive the requirements of a job offer
and thus of a labor certification.

If these three elements are satisfied, USCIS may approve the national interest waiver as a matter of
discretion.

The evidence does not establish that XXXStateWhichOfTheAbovelsNotEstablishedXXX. Therefore, USCIS
requests additional evidence.

Introduction: NIW Other Petitioner

You, [[[LETTER_PETITIONER_FIRM_NAME_TX]]] (the petitioner), filed an Immigrant Petition for Alien
Worker (Form 1-140) on [[[LETTER_CASE_RECEIPT_DT]]]. On the Form [-140, you sought to classify
[[[LETTER_BENEFICIARY_FIRST_NAME_TX]]] [[[LETTER_BENEFICIARY_LAST_NAME_TX]]] (the beneficiary)
as XXXInsertClassificationSnippetXXX. The priority date for this petition is XXXDATEXXX.



The beneficiary intends to work as XXXa or anXXX XXXOCCUPATIONXXX in the field of XXXFIELDXXX.
In order to establish eligibility, you must establish that:

¢ The beneficiary qualifies for the requested classification; and
¢ An exemption from the requirement of a job offer, and thus of a labor certification, isin the
national interest of the United States.

USCIS has desighated Matter of Dhanasar, 26 I&N Dec. 884 (AAO 2016) (“Dhanasar”) as a

precedent decision. That decision rescinded the earlier precedent decision, Matter of New York State
Dep’t of Transp. ("NYSDOT"), 22 1&N Dec. 215 (Acting Assoc. Comm’r 1998), regarding national interest
waivers under Section 203(b)(2)(B)(i) of the Immigration and Nationality Act, and introduced a new
three-prong test for determining eligibility. Under Dhanasar, USCIS may grant a national interest waiver
as a matter of discretion if the petitioner demonstrates by a preponderance of the evidence that:

¢ The beneficiary’s proposed endeavor has both substantial merit and national importance;

e The beneficiary is well positioned to advance the proposed endeavor; and

e On balance, it would be beneficial to the United States to waive the requirements of a job offer
and thus of a labor certification.

If these three elements are satisfied, USCIS may approve the national interest waiver as a matter of
discretion.

The evidence does not establish that XXXStateWhichOfTheAbovelsNotEstablishedXXX. Therefore, USCIS
requests additional evidence.

NIW: Establishing the Proposed Endeavor’s Substantial Merit

Please submit evidence to establish that the beneficiary’s proposed endeavor has substantial
merit. XXXInsertEvidenceSnippetXXX

Evidence to establish that the beneficiary’s proposed endeavor has substantial merit consists of, but is
not limited to, the following:

o A detailed description of the proposed endeavor and why it is of substantial merit; and
e Documentary evidence that supports the petitioner’s statements and establishes the endeavor’s

merit.

NIW: Establishing the Proposed Endeavor’s National Importance



Please submit evidence to establish that the beneficiary’s proposed endeavor has national
importance. This evidence must demonstrate the endeavor’s potential prospective
impact. XXXInsertEvidenceSnippetXXX

Evidence to establish that the beneficiary’s proposed endeavor has national importance consists of, but
is not limited to, the following:

¢ Adetailed description of the proposed endeavor and why it is of national importance,
¢ Documentary evidence that supports the petitioner’s statements and establishes the endeavor’s
national importance. Such evidence must demonstrate the endeavor’s potential prospective
impact, and may consist of, but is not limited to, evidence showing that the proposed endeavor:
o Has national or even global implications within a particular field;
o Has significant potential to employ U.S. workers or has other substantial positive economic
effects, particularly in an economically depressed area;
Will broadly enhance societal welfare or cultural or artistic enrichment; and
Impacts a matter that a government entity has described as having national importance or is
the subject of national initiatives.

NIW: Establishing the Beneficiary is Well Positioned to Advance the Proposed Endeavor

Please submit evidence to establish that the beneficiary is well positioned to advance the proposed
endeavor. XXXAcknowledgelfTheProposedEndeavorHasBothSubstantialMeritAndNationallmportanceXX
X

XXXInsertEvidenceSnippetXXX

Evidence which best establishes that the beneficiary is well positioned to advance the proposed
endeavor will document the beneficiary’s qualifications (skills, experience and track record), support
(financial and otherwise) and commitment (plans and progress) to drive the endeavor forward, and will
support projections of future work in the proposed endeavor. USCIS may consider factors including, but
not limited to, the following: XXXDELETE A BULLET BELOW IF THE EVIDENCE LISTED ABOVE IN THE
EVIDENCE SNIPPET ADDRESSES THE FACTOR, OR IF THE FACTOR IS NOT READILY APPLICABLE TO THE
BENEFICIARY OR ENDEAVORXXX

¢ The beneficiary’s education, skills, knowledge, and record of success in related or similar
efforts:
o XXXlInsertEducationSkillsKknowledgeRecordOfSuccessSnippetXXX;
e A model or plan for future activities:
o XXXInsertModelOrPlanForFutureActivitiesSnippetXXX;
e Any progress towards achieving the proposed endeavor:
o XXXlInsertProgressTowardsAchievingProposedEndeavorSnippetXXX;



e The interest of potential customers, users, investors, or other relevant entities or individuals:
o XXXlnsertlnterestOfPotentialCustomersUsersinvestorsOthersSnippetXXX.
e Other evidence that the beneficiary is well-positioned to advance the endeavor.

Note: The beneficiary may be well positioned to advance the endeavor even if there is no certainty that
the proposed endeavor will be a success. However, unsubstantiated claims are insufficient and would
not meet the petitioner’s burden of proof.

NIW: Establishing That, on Balance, It Would Be Beneficial to the United States to Waive the
Requirements of a Job Offer and Thus of a Labor Certification

Please submit evidence to establish that, on balance, it would be beneficial to the United States to waive
the requirements of a job offer and thus of a labor certification. This balance was described in Dhanasar
as on one hand protecting the domestic labor supply through the creation of the labor certification
process, while on the other hand recognizing that in certain cases the benefits inherent in the labor
certification process can be outweighed by other factors that are also deemed to be in the national
interest. XXXACKNOWLEDGE IF THE PROPOSED ENDEAVOR HAS BOTH SUBSTANTIAL MERIT AND
NATIONAL IMPORTANCE, AND THE BENEFICIARY IS WELL POSITIONED TO ADVANCE THE PROPQOSED
ENDEAVORXXX

XXXInsertEvidenceSnippetXXX
USCIS may evaluate factors including, but not limited to, the following:

o Whether, in light of the nature of the beneficiary’s qualifications or proposed endeavor, it would
be impractical either for the beneficiary to secure a job offer or for the petitioner to obtain a
labor certification;

e Whether, even assuming that other qualified U.S. workers are available, the United States would
still benefit from the beneficiary’s contributions;

e Whether the national interest in the beneficiary’s contributions is sufficiently urgent to warrant
forgoing the labor certification process;

e Whether the beneficiary’s endeavor may lead to potential creation of jobs; and

¢ Whether the beneficiary is self-employed in a manner that generally does not adversely affect
U.S. workers.

NiW-Related RFE/NOID Snippet Groups:

NIW (SCOPS)

EducationSkillsKknowledgeRecordof:



To show a beneficiary’s education, skills, knowledge, and record of success in related or similar efforts,
the petitioner may submit one or more pieces of evidence from the following non-exhaustive list:

o Degrees, certificates, or licenses in the field;

e Patents, trademarks, or copyrights owned by the beneficiary;

e Letters from experts in the beneficiary’s field, describing the beneficiary’s past achievements
and providing specific examples of how the beneficiary is well positioned to advance his or her
endeavor;

e Published articles and/or media reports about the beneficiary’s achievements or current work;

e Documentation demonstrating a strong citation history;

e Evidence that the beneficiary’s work has influenced his or her field of endeavor;

e Evidence demonstrating the beneficiary has a leading, critical or indispensable role in the
endeavor or similar endeavors; and

e Evidence showing that the beneficiary’s past inventions or innovations have been used or
licensed by others in the field.

ModelorPlanforFutureActivities:

To show a model or plan for future activities, the petitioner may submit one or more pieces of evidence
from the following non-exhaustive list:

e Aplan describing how the beneficiary intends to continue his or her work in the United States;
e Adetailed business model, when appropriate;

e Correspondence from prospective/potential employers, clients or customers; and

¢ Documentation reflecting feasible plans for financial support.

ProgressTowardsAchievingProposed:

To show progress towards achieving the proposed endeavor, a petitioner may submit one or more
pieces of evidence from the following non-exhaustive list:

e Evidence of grants the beneficiary has received listing the amount and terms of the grants, as
well as the grantees;

e Copies of contracts, agreements, or licenses resulting from the proposed endeavor or otherwise
demonstrating the beneficiary is well positioned to advance the proposed endeavor;

e Evidence of achievements that the beneficiary intends to build upon or further develop
(including the types of documentation listed under “beneficiary’s education, skills, knowledge,
and record of success in related or similar efforts”); and



e FEvidence demonstrating the beneficiary has a leading, critical or indispensable role in the
endeavor.

InterestofPotentialCustomers,Use:

To show interest of potential customers, investors, or other relevant beneficiaries, a petitioner may
submit one or more pieces of evidence from the following non-exhaustive list:

e Letters from a government entity demonstrating its interest in the proposed endeavor;

e Evidence that the beneficiary has received investment from U.S. investors, such as venture
capital firms, angel investors, or start-up accelerators, in amounts that are appropriate to the
relevant endeavor;

e Evidence that the beneficiary has received awards, grants, or other indications of relevant non-
monetary support (for e.g., using facilities free of charge, etc.) from Federal, State, or local
government entities with authority over the field of endeavor;

e Evidence demonstrating how the beneficiary’s work is being used by others, such as:

o Contracts with companies using products, projects, or services that the beneficiary
developed or assisted in developing;

o Documents showing licensed technology or other procedural or technological
advancements developed in whole or in part by the beneficiary and relied upon by others;
and

o Patents or licenses awarded to the beneficiary with documentation showing why the
particular patent or license is significant to the field.

EVIDENCE:

e You did not submit any evidence to establish that the beneficiary meets this requirement.

e You did not submit any evidence to establish that the petitioner meets this requirement.

e You submitted XXXListEvidenceXXX to establish that the beneficiary meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.

e You submitted XXXListEvidenceXXX to establish that the petitioner meets this
requirement. However, this is insufficient because XXXExplainDeficienciesXXX.



